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APPLICATION. ! 


$1. Lirre.—Construction of Answers as to Sickness in Case 
of Sunstroke-—Knowledge of Examiner.—In reply to a question 
in the application whether insured had ever had, among other 
things, “ diseases of the brain,” the answer was “ never sick.” 
It was claimed that the insured had had sunstroke. Held, that it 
was not error to instruct the jury in the case of a foreigner, 
ignorant of the language, that they might consider that fact in 
determining in his answer “ never sick” whether he intended it 
in its literal scope, or in the sense in which such answer and 
question are commonly understood. 

Ins. Co. vs. Gridley, 100 U. S., 616. Distinguishing Autna Ins. Co. vs, 
France, 91 U. S., 510; Jeffries vs, Life Ins. Co., 22 Wall., 27. 

An instruction simply by way of suggestion, that if an agent 
of the company, upon renewal, was told of the sunstroke, and 
considered it of too little consequence to hinder a renewal, it is 
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presumable that the jury would conclude that the attack was not 
serious enough to bring it within the range of the diseases men- 
tioned in the application, was not improper nor does it affect the 
case that two policies were referred to, while only one had lapsed, 
nor that it assumed the sunstroke occurred before the date of the 
original policies, while the agent might have inferred that it oc- 
curred subsequently. It was proper for the court to submit to 
the jury, whether the insured had ever had sunstroke, and if so, 
whether it was a disease of the brain. 

Knickerbocker Life Ins. Co. vs. Trefz. 

Rep’d Jour’l, p. 17. 


EVIDENCE. 


§2. Lire.— Of Experts.—Counsel, in framing hypothetical 
questions to put to expert witnesses, are not confined to facts ad- 
mitted or absolutely proved, but facts may be assumed which 
there is any evidence on either side tending to establish, and 
which are pertinent to the theories which they are attempting to 
uphold. 

Reynolds vs. Robinson, 64 N. Y., 589; Crowley vs. People, 83 N. Y., 
464. 


Dillebar vs. Home Life Ins. Co, 
Rep’d Jour’l, p. 9. 


GARNISHMENT. 


§3. Lire.—Of Deposit.—A deposit, made by a foreign insur- 
ance company upder the statutes of Mississippi for the protec- 
tion of its policy-holders in that State, is not subject to garnish- 
ment to subject it to the payment of a policy taken out in an- 
other State through an agent there, by a citizen of Mississippi. 

Peidmont & Arlington Life Ins. Co. vs. Wallin. 


Rep’d Jour’l, p. 79. Miss, 8. C. 


NOTICE. 


§4. Fme.—WMagistrate’s Certificate—What is Immediate.— 
In Case of Other Insurance-—A substantial compliance of the 
magistrate’s certificate with the required form, is sufficient ; ob- 
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jections to the sufficiency must be made in dueseason. Whatis 
immediate notice within the policy, is a question of fact to be 
judged from the circumstances. 

Discussing Trask vs. State Fire Ins. Co., 29 Penn. St. R., 198 ; Edwards 
vs. Lycoming Ins. Co., 75 Penn. St., 378; West Branch Ins. Co. vs. Hel- 
fenstine, 40 Penn. St., 289; Railway Pass. Ass. Co. vs. Burwell, 44 Ind., 
460 ; N. Y. Cent. Ins. Co. vs. National Prot. Ins.Co., 20 Barb., 468 ; Cash- 
an vs. N. W., etc., Ins. Co., 5 Biss. (U. S.,) 475. 

A policy previously existing and mentioned in the proposal, 
did not require further notification as other insurance. 

Lockwood vs. Middlesex Mut. Ins. Co. 

Rep’d Jour’l, p. 40. 


PREMIUM NOTE. 


§5. Kme.—Validity of in Case of Foreign Company.—Un- 
authorized Insurance.—In an action by a foreign insurance com- 
pany upon a premium note, which recited that it was given “ for 
value received in policy No. 221,534,” the company failed to show 
that it was authorized to do business in this State. Held, that 


this was no bar to recovery. The recital in the note was evidence 
of the issue of the policy—not a void policy, nor one illegally is- 
sued, but presumptively a good policy, such a one as only a com- 
pany authorized to do business in the State could issue. The 
authority would, therefore, be presumed. Held, that if the com- 
pany had no authority to do business and issue policies in Mo., 
the note was void for want of consideration. 


Haverhill Ins. Co. vs. Prescott, 42 N. H., 547; General Mut. Ins. Co. 
vs. Phillips, 13 Gray, 90 ; McCutcheon vs. Rivers, 68 Mo., 122. 

The burden of proof is always on the plaintiff to show a con- 
sideration. 

Noxon vs. DeWolf, 10 Gray, 343 ; Burnham vs. Allen, 1 Gray, 496 ; Pow- 
ers vs, Russell, 18 Pick., 69. 

But under the Missouri statute the production of the note 
in evidence, where its execution is not denied, makes a prima 
Jacie case. 

Burnham vs, Allen, 1 Gray, 496. 


American Ins. Co. vs. Smith. 
Rep'd Jour’l, p. 13. 
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RENEWAL”, 


§ 6. °° Firz.—Seal in. Case of.—A renewal certificate need not 
be sealed, the policy providing for the renewal is the contract. 


Lockwood vs. Middlesex*Mut. Ins. Co. 


| \ TITLE,’ 


§7. | Fme—Lfect of Transfer Between Partners in Case 
of ‘Renewal.—Void Mortgage and Lease not Incumbrances.— 
Pleadings —The original policy on a building was issued to W. 
and R. In the renewal the name of W. was erased, but whether 
before or after its issue was disputed. Held, that a sale by W. 
of his interest to R. did not terminate the policy, the renewal if 
in form to both, would have been inoperative only as to W., and 
the question was immaterial. Where the declaration alleged the 
pledge of a certain sum secured by a lien on the property with a 
premium note, and the facts proved a pledge under the charter 
without the note. eld, that there was no material variance. 
Held, that the objection that the contract declared on was with 
plaintiff alone, while the contract proved was with both, was dis- 
posed of by a finding of fact that it was renewed to R. alone. 
Policy conditions are no part of the consideration where the in- 
sured has not expressly agreed to perform them. A mortgage 
barred by the statute of limitations, is not an incumbrance with- 
in the policy. 

Distinguishing Warner vs. Middlesex Ins, Co., 21 Conn., 444. 


A lease is not an incumbrance upon the title. A transfer of 
interest between the parties insured, is not an alienation within 
the policy. 

Pierce vs. Nashua Ins, Co., £0 N. H., 297; Hoffman vs. Aitna Ins. Co., 
32. N. Y., 405. 


A charter provision that the policy might be renewed on such 
terms as might be agreed upon by the parties, was sufficiently 
complied with by the renewal to one of the original parties. 


Lockwood vs. Middlesex" Mut. Ins. Co. 
—§ 4, 
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VACANT. 


§8. Fme—In Case of Tenancy.—Increase of Risk.—Where 
the building is insured to be occupied by a tenant, a mere 
temporary vacancy during change of tenancy is not an increase 
of risk within the knowledge or control of the insured, within the 
meaning of the policy, and where the agent was notified of the 
fact and consented to the vacancy while efforts were being made 
to re-let, a requirement of written notice or consent in case of 
such increase of risk, was sufficiently complied with. Mere va- 
cancy is not, per se, an increase of risk, the question is one of 
fact to be determined from the evidence. 

Lockwood vs, Middlesex Mut. Ins. Co. 


WIFE’S POLICY. 


§9.  Lire.—Assignment.—Right of Husband to Dispose of 
After Death of Wife.—A policy upon the life of K. taken out by 
him for the benefit of H., was issued to O. as trustee for H.,wife 
of K. The premiums were paid by K. H. subsequently died, 
leaving children, and K. married M. Afterwards O., upon the 
direction of K., assigned his interest as trustee to M. with notice 
tothe company. Held, that one may, if acting in good faith, in- 
sure his own life for any sum he may agree upon, and may make . 
it payable to any party, and such contract if valid in its incep- 
tion, will continue valid in the hands of a bona jide assignee, re- 
gardless of insurable interest. 

Dalby vs. The India & London Life Assurance Co., 28 Eng. Law & Eq., 
312 ; Rawles vs. American Life Ins. Co., 36 Barb., 357; S. C., 27 N. ¥., 
282 ; Ins. Co. vs. Bailey, 13 Wall., 616; Ashley vs. Ashley, 3 Simons, 149 ; 
St. John vs. The American Mut. Life Ins. Co., 2 Duer, 419; Valtan vs. 
The National Fund Life Assur. Co., 20 N.Y., 32 ; Clark vs. Allen, 14 Rhode 
Island, 439 ; Law of Assignments of Life Policies by Hine & Nichols, 73, 
75, 81 ; Bliss on Life Ins., 2d. Ed., 3223, 26, 30. 

Held, that but for the statute, H. might have assigned or dis- 
posed by will of her interest to any person, and her undisposed 
interest at her death went with her other choses in action. Held, 
that at common law the husband may during the joint lives re- 
duce the wife’s choses in action to possession, and thus bar her 
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right of survivorship, but he cannot release or assign so as to bar 
such right, though his assignment is good as to all the world be- 
side; all her choses so reduced, pass to the husband upon her 
death, whether payable or mere contingent interests; and upon 
his failure to reduce to possession or assign, they pass at his death 
to his person representatives. 

Reeves Dom. Rel. (B. & B.’s Ed.,) 55, ete.; Clancey’s Hus. & Wife, 109. 
etc.; Schuyler vs. Hoyle, 5 Johns. Ch., 196 ; Westervelt vs. Gregg, 12 N. 
Y., 202 ; White vs. Barbe, 1 Ves. & B., 406 ; Ransom vs. Nichols, 22 N.Y., 
110; Bishop on Married Women, 3177; Moehring vs. Mitchell, 7 Barb, 
Ch., 364 ; 4 How. Pr., 292. 

Held, that K. reduced the interest of H. to possession upon her 
death, and the assignment to M. was valid against the world at 
common law. Held, that the N. Y. Statute of 1840, and the sub- 
sequent amendments do not affect the case, because the wife did 
not survive the husband, nor was the policy by its terms made 
payable to children. 

Swan vs. Snow, 11 Allen, 224; Eadie vs, Slimmons, 26 N.Y.,9; Barry ys. 
Eq. Ass. Soc., 59 N. Y., 587. 

Held, that the inability of the wife to control or the husband 
to assign the policy during her life time, does not affect the case. 
Held, that the second wife was entitled to the proceeds of the 
policy in preference to the children of the first. 

Olmstead vs. Keyes. 

Rep’d Jour’l, p. 55. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STAIES 
SUPREME AND CIRCUIT COURTS, AND IN 'THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


COURT OF APPEALS OF NEW YORK. 


OLIVER A. DILLEBAR, Respondent, 


vs. 


HOME LIFE INS. CO., Appellant.* 


Counsel, in framing hypothetical questions to put to expert witnesses, are not 
confined to facts admitted or absolutely proved, but facts may be assumed 
which there is any evidence on either side tending to establish, and which 
are pertinent to the theories which they are attempting to uphold. 


Samuet Hanon, for Appellant. 
Joun E. Devetin, for Respondent. 


Fart, J. 
When this action was before us on the former appeal (69 N. Y., 
256), we determined the main questions of law involved, and the last 
trial, which is now before us for review, was, so far as we can per- 
ceive, conducted in accordance with those principles. But exceptions 


* Decided November 22, 1881. 
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were taken upon the last trial which were not before under consider- 
ation, and we are of opinion that they point out errors which require 
reversal of the judgment appealed from. 

There was evidence on the part of the plaintiff tending to show 
that until about the year 1870, Thomas H. Dillebar, the assured, was 
in good health, and that the consumption of which he died in Septem- 
ber, 1871, first manifested itself in the previous year. There was evi- 
dence on the part of the defendant tending to show that from the 
year 1868 the deceased was frequently, if not most of the time, afflict- 
ed with a cough ; that in August, 1866, at Binghampion, he had a 
severe attack of bleeding from the lungs from which he was confined 
to his room for several days, during which time he was attended by 
a physician ; that he was quite sick in June and July, 1867, at Niag- 
ara Falls, coughing severely and looking ghastly, and that he was 
then attended by a physician, and that in September, 1867, at Ni- 
agara Falls, he was again sick, had an attack of coughing and bleed- 
ing, accompanied with much prostration, and that he was again at- 
tended by a physician. The insurance was effected in Chicago, in- 
termediate the two attacks at Niagara Falls, on the 17th of August. 
In the proof of death by the plaintiff and in the affidavit of the at- 
tending physician, forming part of such proof, it was stated that the 
disease of which the assured died, first manifested itself in Septem- 
ber, 1868. Upon the trial plaintiff called two medical experts, who 
gave evidence mainly in answer to hypothetical questions, tending to 
show that the facts proved in reference to the health of the assured 
prior to 1870, did not necessarily show that he had any disease of 
the lungs or any symptom of such disease. On the part of the de- 
fendant medical experts were also sworn as witnesses, who gave evi- 
dence tending to show that the facts proved in relation to the health 
of the assured did establish that his lungs were diseased, and that 
he had the symtoms of consumption at and prior to the date of the 
insurance. 

On the cross-examination of one of plaintiff's medical experts, after 
he had testified on his direct examination that certain facts to which his 
attention was called by plaintiff's counsel, did not necessarily indicate 
any disease of the lungs, and after he had just answered in reply to 
a question put by defendant’s counsel that the cough with which the 
the assured had been afflicted prior to August, 1866, followed by the 
bleeding from the lungs at Binghamton in that month, did not 
change his opinion as to the condition of the lungs of the assured, he 
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was asked the following question by defendant’s counsel : “ And add 
to this prior cough, as I have stated it to you, the bleeding at Bing- 
nampton, bleeding of the lungs, in September, 1867, and then staté 
from connection whether it would change your opinion as to the oc- 
currence in August being an indication or symptom of a disease of 
the lungs?” This was objected to on the part of the plaintiff's coun- 
sel, “so far as it includes the bleeding in September, 1867,” and the 
court sustained the objection and defendant’s counsel excepted. The 
bleeding in August was undisputed, and the question mainly litigated 
upon the expert evidence was whether that bleeding indicated a di- 
sease of the lungs or was a symptom of such disease. There was 
proof tending to show that in the Winter or Spring of 1867 the as- 
sured had a bad cough, was sleepless and had no appetite ; that in 
June and July, 1867, he was quite sick at Niagara Falls, coughing 
and looking ghastly, and that in September he had a violent attack 
of bleeding and coughing at Niagara Falls. This last attack was not 
undisputed, but was testified to by a disinterested witness who could 
not be mistaken. Under such circumstances it was certainly compe- 
tent to include in the hypothesis placed before the witness the bleed- 
ing in September, with a view of ascertaining from him how far that 
fact would modify the opinion he had expressed as to the bleeding 
in August of the prior year. He might have supposed that the iso- 
lated bleeding in August, 1866, did not necessarily indicate any di- 
sease of the lungs, and yet, when followed by bleeding again about 
a year after, he might have testified less confidently as to the prior 
bleeding, or might have testified that it did indicate disease at that 
time. 

Upon the examination of one of defendant’s medical experts, the 
following question’ was put to him and answer given : “ After an at- 
tack of hemorrhage such as has been described to you (being the 
hemorrhage at Binghampton in 1866), may the party be so farrecov- 
ered as to appear perfectly well? A. I should say he might ;” and 
then the following question was put to him by defendant’s counsel : 
“When these occurrences to which you have listened were’in the 
early Winter of 1866, for the cough and spitting of blood in August, 
1866, and illness in June and July, 1867, and illness with a cough 
and a spitting of blood on the first of September, 1867 ; phthisis 
pulmonalis manifested in September, 1868, and the patient dies in 
1871 with phihisis pulmonalis?” This was objected to by plaintiff's 
counsel and the objection sustained, on the ground “that the hy- 
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pothesis is not sustained by the evidence ”—the court saying that he 
thought the manifestation not supported by the evidence, and the de- 
fendant’s counsel excepted. There certainly was evidence, although 
not undisputed, tending to establish every fact contained in the hy- 
pothesis. 

To another of defendant’s medical experts the following question 
was put by its counsel: “Take these symptoms of the hemorrhages. , 
detailed to you, (the hemorrhages at Binghampton in August, 1866, 
and at Niagara Falls in September, 1867,) in connection with the 
fact that subsequently, about a year and a half or two years after- 
wards, consumption is manifested, and in a year and a half more the 
patient died of phthesis pulmonalis, state whether in your opinion the 
cough and the hemorrhage detailed, had any, and what, connection 
with the manifested disease and death?” 'The counsel for the plain- 
tiff objected to this on the ground “that the hypothesis does not 
state the facts.” The court sustained the objection and the defend- 
ant’s counsel excepted. 

These questions seem to have been excluded upon the ground that 
the facts assumed were not positively proven, not upon the ground 
that there was no proof tending to establish such facts, or that the 
facts did not bear upon the questions litigated ; and the learned 
counsel for the plaintiff, as we understand him, seeks, in his argu- 
ment before us, to sustain the rulings of the trial judge upon the 
same ground. 

Counsel, in framing hypothetical questions to put to expert witness- 
es, are not confined to facts admitted or absolutely proved, but facts 
may be assumed which there is any evidence on either side tending 
to establish, and which are pertinent to the theories which they are 
attempting to uphold. In the direct examination of their own wit- 
nesses it would tend to confusion, if facts were assumed in hypothetical 
questions which did not bear upon the matters under inquiry, or 
which were not fairly within the scope of any of the evidence. Upon 
the cross-examination of an expert, counsel may not be so narrowly 
confined, but may, in putting hypothetical questions, assume any facts 
pertinent to the inquiry, whether testified to by witnesses or not, with 
the view of testing the skill and accuracy of the expert, but such 
cross-examination must, to some extent, be under the control of the 
trial court. In the hypothetical questions excluded on the trial of this 
case no fact was inserted which was not pertinent to the enquiry and 
based on some evidence in the case, and hence the questions were 
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improperly excluded. (Reynolds vs. Robinson, 64 N. Y., 589 ; Crow- 
ley vs. People, 83 N. Y., 464.) 

As under the statutes and the decisions of this court the evidence 
of the attending physicians as to the health of the assured cannot be 
had, it is quite important that a fair range should be given to coun- 
sel in this class of cases in the examination of medical experts. 

For the errors above alluded to the judgment should be reversed 
and a new trial granted, costs to abide event. 

All concur. 


SUPREME COURT OF MISSOURI. 


Appeal from Gasconade Circuit Court. 


AMERICAN INS. CO., Plaintiff in Error, 
vs. 


SMITH. 


In an action by a foreign insurance company upon a premium note, which re- 
cited that it was given ‘ for value received in policy No. 221,534,” the com- 
pany failed to show that it was authorized to do business in this State. 

Held, that this was no bar to recovery. The recital in the note was evidence 
of the issue of the policy—not a void policy, nor one illegally issued, but 
presumptively a ~~ policy, such a one as only a company authorized to 


do business in the State could issue. The authority would, therefore, be 
presumed. 


Louis Horrman, for Plaintiff in Error. 


The burden of proof, whether or not plaintiff had a right and the 
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authority to transact business in this State rested upon the defend- 
ant. Hamtramck vs. Bank, 2 Mo., 169 ; Starr vs. Peck, 1 Hill, 270 ; 
Howard vs. Boorman, 17 Wis., 459 ; Mut. Ben. Ins. Co. vs. Davis, 12 
N. Y., 569. In an action by a foreign insurance company, non-com- 
pliance with statutes giving such company authority to transact bus- 
iness will not be presumed, but must be set up in defense. May on 
Ins., § 587. The act of the defendant in executing and delivering 
the note in controversy to plaintiff raises a prima facie presumption 
of the authority of plaintiff to transact business. Bayley vs. Taber, 5 
Mass., 286 ; 6 Mass.,451, The presumption is in favor of the validity 
of the instrument. Graham vs. O’Fallon, 4 Mo., 601 ; Clay Fire Ins. 

Jo. vs. Huron Salt M’f’g Co., 31 Mich., 346; s.¢c., 14 Am. Law Reg., 
(N. 8.) 460. Plaintiff is not bound to make affirmative proof of com- 
pliance with State laws, because the law refuses to presume the breach 
of a positive statute or of any legal duty. 1 Phillips on Ev., 604 ; 
Starr vs. Peck, 1 Hill, 270; 1 Greenleaf on Ev,, § 40; Starkie on 
Ey., (9 Ed.) 756 ; City of St. Louis vs. Shields, 62 Mo., 247 ; Farmers’ 
& Merchants’ Ins. Co. vs. Needles, 52 Mo., 17 ; American Ins. Co. vs. 
Cutler, 36 Mich., 261. 


Betcu & Sitver, fur Defendant in Error. 

The act of March 23rd, 1874, (Acts p. 75,) amending section 27 of 
Act of 1869, page 55, expressly requires a certificate from the super- 
intendant authorizing foreign insurance companies to do business in 
this State. It further provides that every agent in this State shall 
hold a certified copy of said certificate, and by section 43 of said act 
of 1869, (p. 43,) a penalty is imposed for violation of the above provi- 
sion. We think a corporation is as much bound to produce at the 
trial such authority to sue as it would be to produce proof of its incor- 
poration. The certificate of the superintendent is as essential to the 
right to sue as proof of the fact that the plaintiff was a corporation. 
The means of proof are peculiarly in the power of the company and 
its agents, and the law contemplated their making. 


Hovau, J. 


This was a suit on the following promissory note : 


$12. For value received, in policy No. 221,534, dated the 12th day 
of August, 1875, issued by the American Insurance Company of Chi- 
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cago, Illinois, I promise to pay said company the sum of three dollars 
and — cents on the Ist day of September, 1876, and three dollars 
and — cents on the Ist day of September, 1877, and three dollars 
and — cents on the 1st day of September, 1878, and three dollars 
and — cents on the 1st day of September, 1879, without interest. 
Tuomas J. Sirs. 


The defendant was a citizen of Gasconade County, Missouri, and 
the property insured was situated in said county. The plaintiff of- 
fered the foregoing note, and the defendant’s application for insur- 
ance, in evidence, and rested, and in the Circuit Court held that as it 
was a foreign corporation and had failed to show that it was duly au- 
thorized to do business in this State, the note sued on was without 
consideration and void, and it could not, therefore, recover. 

The only question before us is, as to the correctness of this ruling. 

If the plaintiff had no authority to do business and issue policies in 
this State, the note in suit was void for want of consideration. Ha- 
verhill Ins. Co. vs. Prescott, 42 N. H., 547; General Mutual Ins. Co. 
vs. Phillips, 13 Gray, 90 ; McCutcheon vs. Rivers, 68 Mo., 122. And 
the burden of proof is always on the plaintiff to show a consideration. 
Noxon vs. DeWolf, 10 Gray, 343 ; Burnham vs. Allen, 1 Gray, 496 ; 
Powers vs. Russell, 13 Pick., 69. But under our statute the produc- 
tion of the note in evidence, where its execution is not denied, makes 
a prima facie case. R. S., § 663. This matter is set forth in a very 
clear light by Chief Justice Shaw in Burnham vs. Allen, 1 Gray, 496. 
He says: “A promissory note is given for value received ; this is 
signed by the maker, and is an admission on his part that value has 
been received for it, which is a good consideration. Its being pro- 
duced by the holder is proof that after being signed it was delivered 
to the promisee, and is, therefore, evidence of a contract, on good 
consideration, between promisor and promisee under the promisor’s 
hand. But the law holds, and has long held, that, as between the 
original parties, such proof is not conclusive. It it, therefore, prima 
facie evidence, that is, it is competent evidence tending to prove a 
proposition of fact, and, of course, if not rebutted or controlled hy 
other evidence, will stand as sufficient proof of such proposition of 
fact. If then, on trial, when a note is sued for by the promisee 
against the promisor, the plaintiff produces and reads his note for 
value received, and the signature is admitted or proved, he has ordi- 
narily no occasion to go further. He has the burden of proofto show 
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a consideration ; but he sustains that burden by his prima facie evi- 
dence, which, if not rebutted, stands as conclusive evidence.” In the 
case before us the defendant has admitted by his signature to the 
note in suit, that he has received, as a consideration therefor, a fire 
policy from the plaintiff ; not a void policy, nor one illegally issued, 
but presumptively a good policy. As the plaintiff might, by comply- 
ing with our laws, rightfully issue a policy of fire insurance in this 
State, and as nothing appears on the face of the note or the applica- 
tion to indicate that the policy recited to have been issued, was is- 
sued in violation of law, or was for any other reason illegal or void, 
it must be presumed that the plaintiff had taken those steps, which 
would, under our law, authorize it to issue such policy. There being 
no testimony in the cause which required further proof from the 
plaintiff as to the sufficiency of the consideration of the note, the 
judgment will be reversed and the cause remanded. 
The other judges concur, except Norton, J., absent. 
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SUPREME COURT OF THE UNITED STATES. 


Ocroser Term, 1881. 


In Error to, the Circuit Court of the United States for the District of 
New Jersey. 


KNICKERBOCKER LIFE INS. CoO., 
Plaintiff wn Error, 


vs. 


CHRISTINA TREFZ. 


In reply to a question in the application whether insured had ever had, among 
other things, ‘‘ diseases of the brain,” the answer was “‘ never sick.” It was 
claimed that the insured had had sunstroke. 


Held, that it was not error to instruct the jury in the case of a foreigner, ignor- 
ant of the language, that they might consider that fact in determining 
in his answer ‘ never sick ” whether he intended it in its literal scope, or 
in the sense in which such answer and question are commonly understood. 

An instruction simply by way of suggestion, that if an agent of the company, 
upon renewal, was told of the sunstroke, and considered it of too little con 
sequence to hinder arenewal, it is presumable that the juty would conclude 
that the attack was not serious enough to bring it within the range of the 
diseases mentioned in the application, was not improper, nor does it affeet 
the case that two policies were referred to, while only one had lapsed, nor 
that it assumed the sunstroke occurred before the date of the original poli- 
cies, while the agent might have inferred that it occurred subsequently. 

It was proper for the cuurt to submit to the jury, whether the insured had ever 
had sunstroke, and if so, whether it was a disease of the brain. 

Judgment affirmed. 


Marruews, J. 
This action was brought by the defendant in error upon two poli- 
cies of insurance issued to her upon the life of her husband, Chris- 
topher Trefz, both dated September 6, 1873, one for $2,500, the other 
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for $8,500. It resulted in a verdict and judgment for the plaintiff 
below. 

Each of the policies contained the declaration that it was “ issued 
and accepted by the assured upon the following express conditions 
and agreements,” and, among others, these : that if the death of the 
person whose life was thereby insured should be caused by the ha- 
bitual use of intoxicating drinks, “or if any of the statements or 
declarations made in or accompanying the application for this policy, 
and upon the faith of which the same is issued, shall be found in any 
respects untrue, then, and in every such case, this policy shall be 
null and void.” 

The defendant pleaded the general issue non assumpsv/, and speci- 
ally that the death of the said Christopher Trefz was caused by the ha- 
bitual use of intoxicating drinks, whereby the policy was made void, 
and issue was taken thereon. No evidence was offered to support 
the special plea. 

It was proved on the trial that on May 25, 1867, a policy had been 
issued by the defendant in favor of the plaintiff on the life of her hus- 
band for $3,000, and another on March 18, 1868, for $10,000, both of 
which were surrendered on August 30, 1863,on which day two agree- 
ments in writing were entered into between the parties, each refer- 
ring to the number and amount of the corresponding policy, and of 
one of which the following is a copy: 

“The undersigned, owner of policy No. 16,772 on the life of Chris- 
topher Trefz, hereby requests the Knickerbocker Life Insurance Com- 
pany of New York to issue a new policy for two thousand five hun- 
dred dollars, with insurance ;¥sable annually, and in consideration 
thereof I do hereby covenant and agree that all the statements con- 
tained in the original application and declaration for the said policy 
were true and valid when made and are hereby made the basis of the 
contract between myself and the said company for the new policy 
hereby solicited.” 

The other agreement was in the same form and asks for a policy 
of $8,500, and both are signed by Christina and Christopher Trefz. 

The application for the original policy for $10,000 was in the Eng- 
lish language, the 5th question in which was— 

‘ Whether now or formerly, when and how long, and to what de- 
gree, subject to or at all affected by any of the following diseases and 
mfirmities.” 

(Here follows a long list in alphabetical order, of disorders, begin- 
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ning with “apoplexy,” and ending with “ yellow fever,” and includ- 
ing “diseases of the brain, disease of the heart.”) 

The answer was “never sick.” 

The application for the original policy for $3,000 was in the Ger- 
man language. It contained:a similar question, including diseases 
of the brain and heart, and to this the answer was “No.” 

Both of these applications contained the stipulation : 

“That if any fraudulent or untrue allegation, misrepresentation, or 
concealment as to my health or habits be contained in this proposal, 
all moneys which shall or may be paid on account of such assurance 
or dividends due me shall be forfeited to the said company and the 
policy be void.” 

One of them is signed Christina Trefz, by Christopher Trefz, and 
the one in German by Christina Trefz. 

It is stated in the bill of exceptions that the defendant offered evi- 
dence tending to prove that the answers of 'Trefz to these interroga- 
tories were, at the time of such applications, untrue ; and the evi- 
dence itself bearing on that point is set out in full. 

It appears therefrom that the intention with which the testimony 
was offered was to establish the fact that, in the year 1866, Trefz had 
a sunstroke. One of the witnesses called by the defense to this 
point was named Schimper, who was in Trefz’s employ from the Sum- 
mer of 1866 till in 1875. He knew nothing personally about it, but 
testified that he had heard Trefz say that he had had a sunstroke, and 
that he had known him to wear a cabbage-leaf in his hat to prevent 
the recurrence : that in March, 1871, the witness having neglected to 
pay a premium falling due on one of the original policies, being 
charged as Trefz’s bookkeeper with the duty of payment, went with 
Trefz to the office of the company in New York to tender it, where 
he was required to submit to a medical examination, to enable the 
company to determine whether it would accept the premium and re- 
store the lapsed policy. The witness further testified as follows: 
“The doctor asked me whether Mr. Trefz had sunstroke ; I said, no. 
Mr. Trefz said, yes; he was sunstruck on the farm once ; he had a 
farm, and was at the farm taking in hay, and was sunstruck.” In r2- 
ply to the question, what suggested to the doctor the fact of sun- 
stroke, the witness said : “I asked the same question of the doctor 
whether he could see it. He said, ‘I could see it by his queer ac- 
tion with his elbow, and so I could see that the man had something.’ 
That was the doctor’s answer since to me ; and he asked me whether 
he had sunstroke, and Mr. Trefz told he was working on the farm 
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once and was overcome by the heat. He said that did not matter ; 
that did not make any difference ; he said, have you felt anything 
since ; and he said, no. Was you sick any time, taken sick by the 
heat again afterwards? No. That is all right. He gave him acer- 
tificate.” And the premium was paid and the lapsed policy re- 
stored. 

In another part of his examination the witness, repeating the state- 
ment, said that Trefz told the doctor, “ he had a sunstroke once when 
he was working on the farm ; he was then working, and he fell down 
and did not know anything about himself any more ; that was his 
talk to the doctor.” The witness was then asked to state what Trefz 
‘said. He replied, “that is as near as I can give it. Mr. Trefz spoke 
very bad English ; that was the reason that the doctor asked me first 
whether Trefz had sunstroke, because he did not understand him so 
well ; so Trefz told that he was overcome by the heat; he said that 
half English and half German.” 

‘The plaintiff, Mrs. Trefz, testified that on the occasion referred to 
as that of sunstroke, Trefz came home, saying he was overcome by 
work and the heat. She offered him his dinner, to which he said he 
did not care for anything to eat. After a while he ate his dinner and 
went off to his work again the same day, and then for two days he 
said he did not feel right well ; after that he went about his business 
as usuul. 

There was some testimony about his going to Sharon Springs that 
Summer, which is entirely consistent with the supposition that he 
went upon business as much as for health ; and some evidence, not 
only that he wore cabbage-leaves in his own hat as a protection 
against heat, but that he insisted that the drivers of his beer wagons 
(he was a brewer) should do the same for their own protection. 

There was evidence also that Trefz spoke frequently of having had 
.a sunstroke, and there was testimony from two or three physicians 
or the subject of the characteristics and consequences of sunstroke. 
One of them spoke of it as a brain disease, and said that whether it 
was a serious or dangerous thing depended upon the kind of sun- 
stroke, and that there were degrees in its forms, the severer being 
frequently fatal, and diminishing down to a mere sense of fullness in 
the head ; anc that he considered it more an accident than a disease. 

The charge of the court, which was at length, is given in the bill of 
exceptions in full. To specified parts of it exceptions were taken by 
the defendant below, the plaintiff in error, and they form the basis of 
the assignment of errors now to be considered. 
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I. It is first alleged that the court erred in charging the jury as 
follows : 

“In considering whether the reply ‘ never sick’ was an untruth of 
such a character as to avoid the policy, the jury had the right, and 
ought to remember, that the applicant was not a native-born citizen, 
and that he was not very familiar with the language in which the 
question was put, and did not speak it with any fluency, and it is fair 
to assume from the testimony that he did not understand it very 
fully when spoken to him.” 

This exception may properly be considered in connection with the 
sixth assignment of error, as follows : 

“ That the court, on request, erroneously refused to charge the jury 
as follows : ‘That if the answer of Trefz to any question was untrue 
in the sense in which such question and answer are commonly under- 
stood, the policy is void, even although the answer may have been 
true in the sense in which he understood the question ; but on the 
contrary, charged the jury as follows : ‘It seems to me that in en- 
deavoring to ascertain the truth or falsity of the answer, we ought 
to look at it in the light of the knowledge and understanding which 
the individual had in regard to the terms he uses.’ ” 

It is objected that the court erred in mistaking the answers re- 
ferred to as made by the husband, instead of the wife, who was in 
fact the applicant, whose answers they were, and that there was no 
proof that she was not a native citizen, and fully acquainted with the 
English language. 

It is perhaps a palliation of this error, if it be one, that the coun- 
sel who makes the objection himself fell into it, in the very request 
which the court refused, and which speaks of the answer as that of 
the husband. And practically it was, and was so considered and 
treated by all parties to the insurance. The applicant, it is true, 
was the wife, and it is her agreement that the answers shall be true, 
but it is manifest that the party interrogated, and whose answers are 
relied on, are those of the person whose life is the subject of the in- 
surance. 

Indeed, the original applications themselves speak of the allega- 
tions, misrepresentations or concealments, if any, contained in the 
proposal, the existence of which will avoid the policy as pertaining to 
“my health or habits,” as though the person whose life was the sub- 
ject of the insurance was himself the applicant. 

The whole trial proceeded upon the idea that the question at issue 
was the truthfulness of the husband’s answers, and upon that ground 
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the plaintiff in error gave evidence of his statements made at other 
times and places to contradict him. 

It is insisted, however, in argument, that there is substantial error 
in the above charges and refusal to charge, reversing the rule of in- 
terpreting contracts according to the ordinary sense of the language 
employed, and subverting the principle for which ‘Attna vs. France, 
91 U. S., 510, and Jeffries vs. Life Ins. Co., 22 Wall, 47, are author- 
ities, that in such a case as the present, the right of the plaintiff to 
recover is defeated upon proof that an answer to any of the questions 
in the application is untrue, without regard to the materiality of the 
question or the good faith of the answer. It is unquestionable law, 
that in such a case as the present, the answer musi be true to jus- 
tify a recovery, without regard to these considerations ; and for a 
lack of substantial truth, it is no valid excuse that the party giving 
the answers did not understand, from ignorance or otherwise, the 
scope of the question. And so, in the present case, the court below 
distinctly charged the jury. The language used was, “but if you 
believe from the testimony that the insured, whether willfully or 
otherwise, made a statement in his application which amounted to 
an untruth, it will not do to refuse to enforce the contract which the 
husband and wife entered into, on the ground that it would be a 
hardship to the widow.” And in another part of the charge the 
court said, “if they are in any respect untrue, they avoid the con- 
tract and prevent a recovery upon the policies.” 

The question, then, for the jury was this : Was the answer of Trefz 
to the question whether he had ever had any of the enumerated dis- 
eases—“ never sick”—true or untrue? And undoubtedly it was 
material and even necessary to inquire what was the meaning of 
that answer. And to ascertain its meaning—the meaning the law 
will affix to it—it is perfectly proper to determine the sense in which 
the words were used by the speaker ; the sense in which he intended 
they should be understood by the person spoken to, and in which 
they were actually understood by both. As was well said by Mr. 
Justice Swayne, in Insurance Co. vs. Gridley, 100 U. 8., 616: “The 
object of all symbols is to convey the meaning of those who use 
them, and when that can be ascertained it is conclusive.” 

The nature of this written instrument as affected by its form, must 
be considered in every question of its interpretation. It is not a 
formal instrument, employing technical language with well ascer- 
tained legal effect, like a deed or a bill of lading, or framed with 
precision and nicety as to the choice of phrases to express a certain 
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and definite covenant which the parties duly advised, have entered 
into with deliberation and in solemn form. It is, on the contrary, a 
conversation reduced to writing, and the writing done by one only of 
the parties. The language is colloquial and in the form of a dia- 
logue, of question and answer. It is in the shape of a deposition, 
where the party interrogated is giving his testimony, and where the 
meaning of his statements must be ascertained from his own peculiar 
use of language. And if the party is a foreigner, with an imperfect. 
knowledge of the language, it is obviously just and reasonable that 
that circumstance should be considered in determining the meaning 
of the words he has used. 

In the present instance, the apparent purpose of the charge asked 
by the counsel for the defendant below and refused by the court, was 
to charge as a matter of law that the answer of Trefz—never sick— 
was to be taken as meaning—as it literally does, standing by itself— 
that he had never during his life had any sickness whatever, and 
thence to draw the necessary inference that it was untrue in that 
sense, as it no doubt was, and that for that reason, the plaintiff’s re- 
covery was made legally impossible. 

In that view it became the duty of the court to-say to the ju y, 
that in determining whether that statement was true or untrue, in 
view of the terms of the policy, they might properly consider that it 
was the expression of a man ignorant of the language, who did not 
on that account understand, and consequently did not intend, the 
literal scope of the expression. And whatever sense the jury as rea- 
sonable men, in the light of that circumstance, would put upon it, 
might well be taken as the sense in which it was understood by the 
insurance company, to whose agent it was personally spoken, for 
that would be the sense in which it would be understood commonly 
by reasonable men in similar circumstances. 

Indeed, the court might well have gone further, for it is matter of 
law that the answer “ never sick,” in the connection in which it was 
used in the application, must be taken to mean, not that the party 
was never sick at all of any disorder, but only that he never had had 
any of the enumerated diseases so as to constitute an attack of sick 
ness. The generality of the language of the answer must be re- 
strained to the particulars to which alone it was meant to be applied, 
and the surplusage does not fali within the agreement which war 
rants the answer to be true. 


I. It is next assigned for error that thr ; or rred in charging 
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the jury in reference to the testimony relating to the transaction 
with the company’s physizian in March, 1871, as to the renewal of 
one of the policies, as follows ; 

“When this testimony was given I presume that every gentleman 
upon the jury at once came to the conclusion that if it was true, and 
if the agent of the company regarded the attack when he was told 
of it as of too little consequence to hinder the renewal of the forfeited 
policies, it was now too late for them to come forward and say that 
it was of so serious a character and nature that he ought never to 
have been insured at all; in other words, that the company ought 
not to be allowed to regard the indisposition of such a trivial char- 
acter as to overlook it and take the money of the insured for a re- 
newal of the policies, and after his death to avoid the payment of the 
loss on the ground that the attack was serious enough to bring it 
within the range of the diseases respecting: which the insured gave 
the reply ‘ never sick.’ ” 

This charge was given in connection with a statement of the testi- 
mony of Schimper as to the conversation that took place with Dr. 
Derby, the medical examiner of the company in March, 1871, at the 
time of the examination of Trefz for the restoration of his lapsed 
policy. 

It is not objected so this charge that it instructed the jury as a 
matter of law that the company was estopped by the restoration of 
that policy, after the information it had then acquired respecting 
Trefz having had a sunstroke, from making its defense on that 
ground to the present action. It is not claimed that that is the 
meaning of the charg’, or that it was so understood by the jury. 

It is criticised, however, for inaccuracy in referring to the renewal 
of the forfeited policies as if both had lapsed instead of but one, as 
the fact was ; but that inaccuracy could not have misled the jury, as 
there was no question about the fact ; and so far as the charge had 
any bearing upon the question at issue, its effect would not be differ- 
ent whether one or both policies had lapsed and had been restored. 

The charge in question was merely a suggestion addressed to the 
jury, perfectly legitimate in itself, but which they might adopt or re- 
ject as they saw fit. The court expressly disclaimed any right to in- 
fluence them as to any matter of fact,and instructed the jury accord- 
ingly. 

It is argued that the charge assumes from the testimony that the 
sunstroke spoken of occurred before the date of the original policies, 
when in the conversation with Dr. Derby, no date being given, he 
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might well have inferred that it was subsequent to that date. But it 
is entirely immaterial, for however it might weaken the force of the 
suggestion upon the question of fact, it does not show that it con- 
tained any error in law. The force of the suggestion was to be 
judged by the jury upon their own findings as to the facts. 


III. It is next assigned for error that the court gave the jury 
the following charge : 

“Tt is for you to determine the extent of the injury received by 
Mr. Trefz and whether it was of such a character or nature as to make 
his replies to the interrogatories a falsehood or not. It is for the ju- 
ry to say from the evidence, in regard to the extent, nature, and kind 
of sickness, whether the attack which the insured suffered frem was 
of a character to make his answer ‘never sick’ a falsehood. The bur- 
den of proof is on the defendant. The company sets up the defense 
and the jury must be satisfied from the evidence that the untruth of 
the statement has been established, otherwise their verdict should be 
for the plaintiff.” 

This is to be considered in connection with the refusal of the court 
to give the following charge, which is also assigned for error : 

“ That if within one or two years the insured had such disease (sun- 
stroke), his answer ‘ never sick’ was untrue, although he had entirely 
recovered from it long before his death or even at the time of his ap- 
plication.” 

And also in connection with the refusal to charge the following, al- 
so assigned for error : 

“ That it is proved by witnesses unimpeached and uncontradicted, 
that the insured frequently stated that he had had sunstroke in the 
Summer of 1866, and guarded carefully against the recurrence long 
after the insurance was effected ; and that, unless you can find some- 
thing in the case which renders these statements incredible, the jury 
are bound to treat the facts as established by the cause, and to find 
for the defendants on the principle asserted by the court.” 

The propositions included in these requests, and maintained on be- 
half of the plaintiff in error, may be stated thus : 

If Trefz frequentig*said that he had had surstroke, it is to be taken 
as a fact, although the jury may be satisfied from the evidence that 
what he supposed to be such was not such in reality ; and that if he 
had ever had sunstroke, his answer to the interrogatory is untrue, al- 
though the list of diseases therein enumerated does not contain that 
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of sunstroke, and although it does not appear that, whatever affection 
in fact he had, it was one of the diseases enumerated. 

In other words, that it is matter of law that if Trefz said he had 
sunstroke, that he did have it ; and that it is matter of law that sun- 
stroke, of whatever character or degree in fact, is a disease of the 
brain, that being the disease in respect to which it is claimed the an- 
swer was untrue. 

Onthe other hand, the proposition of the court, as submitted to 
the jury, was— 

That whether or not Trefz ever had had sunstroke properly so 
called; 

And whether the attack which he did have, whether it could prop- 
erly be called sunstroke or not, was a disease of the brain, must be 
determined by the jury from the whole evidence as matter of fact. 

It is not difficult to decide that in this respect the court below com- 
mitted no error. 

The interrogatory propounded in the application, to which the an- 
SWer in question was made, did not include sunstroke in the list of 
enumerated diseases. It did include diseases of the brain. The an- 
swer, it is conceded, was not untrue, unless Trefz had had a disease 
of the brain. To establish this it was necessary to prove something 
more than that he had what he called sunstroke. It was essential to 
show that he had sunstroke in fact, and that it was such as to consti- 
tute disease of the brain. 

The medical authority cited in argument by the counsel for the 
plaintiff in error, Dr. H. C. Wood, Jr., (Thermic Fever or Sunstroke, 
Boylston Prize Essay, p. 7,) shows that that which is popularly called 
sunstroke is not always the true disease known to the profession as 
such. He says: 

“There can be no doubt that under the name of sunstroke or coup 
de soleil, sudden cases of severe illness of very different natures have 
been described by authors. Such of these cases as have really been 
dependent upon exposure to excessive heat can be classified under 
two, or perhaps three heads, to which the names of acute meningitis 
or phrenitis, heat exhaustion and thermic fever or true sunstroke may 
be respectively applied, as more or less expressive of the pathologi- 
cal conditions existing. 

“ Acute meningitis or phrenitis, due to exposure to the sun and the 
direct action of the rays upon the head, must be a very rare affec- 
tion. In fact I have no positive evidence to offer of its existence in 
nature, having never seen or read an unequivocal record of such a 
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case, and, therefore, will pass this theoretical class by without further 
allusion. 

“Simple exhaustion due to excessive labor in a heated atmosphere 
is an effection so very distinct from true sunstroke that it is strange 
it should ever have been confounded with the latter. It does not dif- 
fer in its pathology or symptoms from other forms of acute exhaust- 
ion, offering like them, as its chief features, a cool, moist skin, and a 
rapid, feeble pulse, associated with great muscular weekness and a 
tendency to syncope.” 

“ As there is nothing peculiar in these cases, I do not think that 
they should have any special name. The term heat-exhaustion might 
be applied to them had it not been used to signify true sunstroke. 
The main point to be borne in mind is, however, that such cases should 
not be called sunstroke, as they have not the slightest affinity with 
that disorder.” 

From this authority, then, it sufficiently appears that a man work- 
ing in the heat of Summer in a hay field, exposed to the rays of the 
sun, may be overcome by the heat to the point of exhaustion, so as 
to be prostrated with weakness, and even fall into insensibility and 
unconsciousness without having sunstroke in its technical sense. 
And thus, that it might well be that Trefz, notwithstanding his at- 
tack of what he ignorantly called sunstroke, might truthfully answer 
that he had never been sick of any disease of the brain. 

It was undoubtedly, therefore, the principal question for the jury, 
in order to find whether Trefz’s answer that he had never been sick 
of brain disease was true or untrue, to assertain and determine 
whether the affection which he declared he at one time had was or 
was not a case of true sunstroke, and whether, if so, it was a disease 
of the brain. That question was fairly submitted to them by the 
court upon the charges which we have reviewed, and for the reason 
assigned we find no error in them. 

The judgment is accordingly affirmed. 
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UNITED STATES SUPREME COURT. 


Ocroser Term, 1881. 


Evror to the United States Circuit Court, Eastern District of Missourt. 


ST. LOUIS INS. CO., Plaintiff in Error. 
vs. 


ST. LOUIS, VANDALIA, TERRE HAUTE anp 
INDIANAPOLIS R. R. CO. 


The E. Despatch Company, a Kansas corporation for the purpose of forward- 
ing freights over railroads from St. Louis to New York, received cotton un- 
der agreement to transport to Liverpool at a fixed rate, no route being fixed 
or bills of lading executed at the time. The railroad company executed a 
way-bill to the Despatch Company to the end of its line, and the Despatch 
Company subsequently executed bills of lading to the owner, stipulating 
that it and its connections should not be liable for damage by fire, and in 
case of Jegal liability that company should be held responsible in whose 
custody the goods were; also, that the liability of the company terminated 
on delivery of goods at the wharf in Jersey City. 

Held, that a contract of a railroad which was one of connecting lines, to trans- 
port goods of the E. Company, assuming the risk of carriers to the end of 
its line, did not subject it to liability beyond its line. 


Haran, J. 


The cotton, for the recovery of the value of which this action was 
brought against defendant in error, was, at the time of shipment, 
owned by Adolphus Meir & Co., of St. Louis, who, for a valuable con- 
sideration, have assigned to the plaintiff in error all their claim on 
account of the said loss. The parties having, by proper written sti- 
pulation, waived a jury, the case was tried by the court, and judgment 
given for the railroad company. 

The facts set forth in a special finding, covering many pages of the 
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printed transcript, so far as they are deemed essential to a clear un- 
derstanding of the case, are as follows : 

The Erie and Pacific Despatch Company, a Kansas corporation, 
having agencies in different cities of the Union, and whose business 
it was to solicit and forward freights over trunk railroad lines between 
St. Louis and New York, received the cotton in question from Meir 
& Co., under agreements for its transportation to Liverpool, for a 
through rate, expressed in English money. No direction was given 
as to the route over which it should be carried to the seaboard, nor 
were any bills of lading then executed. 

The St. Louis Transfer Company, having received from the De- 
spatch the warehouse receipts for the cotton, and, having been en- 
gaged by the latter for that purpose, hauled the cotton to East St. 
Louis, and there delivered it to the defendant, on account of the Erie 
and Pacific Despatch, taking receipts therefor from the railroad com- 
pany. By the dray tickets of the Transfer Company the cotton was 
consigned by the Erie and Pacific Despatch to C.G. Meir & Co., 
London. The defendant had not, on previous occasions, issued bills 
of lading for freight shipped over its line by the Despatch, nor did 
it do so for any part of these shipments. But, in accordance with 
its custom, it made a way-bill for the cotton to Indianapolis. The 
cotton was carried safely over defendant’s road from East St. Louis 
to Indianapolis ; thence, pursuant to directions of the Despatch,and 
without change of cars, over the Pittsburg, Cincinnati and St. Louis 
railroad to Urbana, Ohio, where it was put into another cars suitable 
to the change of gauge at that point; and thence over the Atlantic 
and Great Western Railroad and the Erie railway to Jersey City. 

The fire which destroyed the cotton occurred in Jersey City on 21st 
of March, 1873, and was accidental. 

Within the usual time after the respective shipments from East 
St. Louis the Despatch Company executed and delivered to Meir & 
Co., of St. Louis, bills of lading for the cotton. Each bill disclosed 
the quantity of cotton, its destination, the names of the consignors 
and consignees, the agreed rates in English money, and purported 
to be the “ Through bill of lading of the Erie and Pacific Despatch, 
and the Oceanic Steam Navigation from St. Louis to Liverpool, call- 
ing at Queenstown.” With the last-named company, known as the 
White Star Line, the Despatch had an arrangement by which it could 
contract for shipments from New York to Liverpool at rates given 
by the steamer line, the latter agreeing to receive the goods at their 
deck in Jersey City, and to transport them to Liverpool. But the 
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Despatch had no power to bind the steamer line for any risks in- 
curred in the inland transportation. The White Star Line paid the 
Despatch no commission or other compensation.’ Their remunera- 
tion came exclusively from certain arrangements with railroad com- 
panies, to which we shall presently refer. 

The bills of lading delivered to Meir & Co. contained, among other 
provisions, the following : 

That the said Erie and Pacific Despatch and its connections which 
receive said property shall not be liable * * * for loss or damage by 
* * fire * * * nor for damage to perishable property of any kind 
occasioned by delays from any cause; * * * nor for loss or damage 
on any article of property whatever by fire or other casualty while in 
transit, or while in deposit or in places of transhipment, or at depots 
or landings at all points of delivery. * * * 

“Tt is further agreed that said Erie and Pacific Despatch and its 
connections shall not be held accountable for any damage or defi- 
ciency in packages after the same shall have been receipted for in 
good order by consignees, or their agents, at or by the next carrier 
beyond the point to which the bill of lading contracts. Consignees 
are to pay freight and charges upon the goods or merchandise in lots 
or parts of lots as they may be delivered to them. 

“Tt is further stipulated and agreed, that in case of any loss, de- 
triment, or damage done to, or sustained by any of the property 
herein receipted for during such transportation, whereby any legal 
liability or responsibility shall or may be incurred, that company 
alone shall be held answerable therefor in whose actual custody the 
same may be at the time of the happening cf such loss, detriment, 
or damage and the carrier so liable shall have the full benefit of 
any insurance that may have been effected upon or on account of 
said goods. 

« And it is further agreed, that the amount of the loss or damage 
so accruing, so far as it shall fall upon the carriers above described, 
shall be computed at the value or cost of said goods or property at 
the place and time of shipment under this bill of lading. 

“This contract is executed and accomplished, and the liability of 
the Erie and Pacific Despatch as common carriers thereunder, termi- 
nates on the delivery of the goods or property to the steamship at 
White Star wharf, Jersey City, when the liability of the steamship 
company commences, and not before. 

* * * * * * * * * 

“Notice.—-In accepting this bill of lading the shipper, or other 
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agent of the owner of the property carried, expressly accepts and 
agrees to all its stipulations, exceptions, and conditions.” 

The right of recovery in this case against the defendant is rested 
by the plaintiff in error in part, if not altogether, upon certain busi- 
ness relations existing at and before the time of these shipments, as 
well between the Despatch Company and the railroad companies over 
whose lines the cotton was carried, as between the railroad compan- 
ies themselves. It is necessary, therefore, to ascertain what were the 
precise relations held by these several corporations to each other. 

During the period covered by these transactions, and for some 
time prior thereto, (he Erie and Pacific Despatch had arrangements 
with sundry railroads having connections terminating in New York, 
under which it was empowered to contract for the transportation of 
goods according to the tariff rates, or any special rates furnished by 
the respective railroad companies. It had a separate agreement with 
each of the railroad companies already named, in some cases oral, in 
others written. The agreement with the Erie Railway Company was 
in writing, and, among other things, provided that the Despatch 
Company should establish and maintain, at its own expense, inde- 
pendent and efficient agencies for soliciting and procuring freight, in 
the cities of New York and Boston, and in other cities, east and west, 
as the parties might deem necessary; that the railway company 
should transport all through freight secured by the Despatch, either 
eastward or westward bound, passing between Philadelphia, New 
York, Jersey City, Albany, Boston, and common or competing points 
in New England, and common or competing points on the line of the 
Erie Railway, except that on the east bound freight the Despatch 
should not receive any commission on shipments from any station on 
the line of that railway ; that the Despatch should issue its own bills 
of lading to shippers, subject, as to rates, to the current through 
rates of the railway company, which should at all times be as low as 
the rates furnished to any other party or parties ; that the railway 
company should receive, load and unload, deliver and way-bill, and 
furnish daily an impression copy of each way-bill of both eastward 
and westward bound freight, free of charge, to the Despatch ; that 
the railway company agreed to assume “all the risks of common car- 
riers, and to pay all damage to or loss of property while on their 
line of road or in their possession,” and in case ;roperty was lost or 
damaged, and the loss and damage could not be definitely located, 
the railway company should pay said loss in proportion to what was 
recived for transporting the same, subject, however, to the liability 
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limitations contained in the bills of lading of the Despatch Company, 
that the railway company should transport all freight known as first 
class freight on the fastest freight lines running over its road, and so 
run the same and all through freight trains so as to enable the De- 
spatch to deliver freight between competing points, in the east or 
west, as quickly as it was done by any other competing line or road; 
that the Despatch should maintain the authorized rates of the rail- 
way company, and be governed, in the transportation of through 
business, by any obligations entered into by the railway company 
with their competing lines for the maintenance of rates ; and, that 
the railway company should give to the Despatch, at all times, as low 
rates as were given to any other line running over the road of the 
former, and would prorate any rate on east bound freight, made by 
authority of the road leading from the point, provided that road was 
authorized to make through rates over the Erie Railway ; and 
that they would prorate all losses, damages, and rebates that were 
prorated with any other line running over that railway. 

It was further stipulated in that agreement, that in consideration 
of the mutual benefits to be derived by the parties, the railway com- 
pany should pay to the Despatch a commission on west bound freight 
of fifteen per cent of their gross earnings, as per their way-bills, on 
first, second, and third class freight, and ten per cent on their gross 
earnings, as per their way-bills, on fourth and special class freight 
from certain points to certain other designated points. On east 
bound freight the Despatch was to receive from the railway company 
ten per cent of their gross earnings, as per their way-bills, on first, 
second, and third class freight, and eight per cent of their gross earn- 
ings, as per their way-bills, on fourth class freight, from certain 
named places, and on freight from certain places, competing points 
on the Atlantic & Great Western Railroad, provided such freight 
originated from points off said line ; it being understood that 
no commission should be paid on freight originating at such 
stations. 

With the defendant the Despatch Company had an agreement, in 
parol, but it was the same, in substance, as the written one with the 
Erie Railway Company. It had no power, however, to contract for, 
or fix, any rate on the carriage of goods over defendant’s road, ex- 
cept as authorized by the latter. 

In all cases of freight, ocean bound, from the West, over the Erie 
Railway, shipped by or consigned to the care of the Despatch, the 
latter was treated as the consignee in New York, and the freight was 





1882. ] St. Louis Ins. Co. vs. Railroad Co. 33 


held subject to its order. The railway company was ready to deliver 
the Meir cotton as it arrived in Jersey City, and as directed by the 
Despatch Company. 

What were the relations which the railroad companies sustained 
towards each other during the same period ? In the year 1873, and 
prior thereto, the companies owning or operating the various railroad 
trunk lines between St. Louis and New York, had an arrrangement 
between themselves, whereby the general freight agents of the roads 
terminating at St. Louis made what was called a joint tariff to New 
York, fixing through rates, which were divided among the several 
roads constituting a through line. According to an estimate of dis- 
tances the goods were to be carried by each road upon the basis of 
the shortest line. Losses occurring on through shipments, if not lo- 
cated, were prorated as between the companies themselves, in the 
same ratio as the freight moneys ; but if located, were, as between 
the railroad companies, to be paid by the one on whose road the 
losses occurred. ‘The joint tariff was published and put into the 
hands of railroad agents for their guidance in making contracts, and 
were also distributed to shippers and to the public generally. The 
title page of that tariff was: “Joint rates of transportation from 
St. Louis via., Toledo, Wabash and Western ; Ohio and Mississippi ; 
Chicago and St. Louis; St. Louis, Vandalia, Terre Haute and In- 
dianapolis ; Indianapolis and St. Louis; St. Louis and Southeastern; 
and St. Louis, Bellville and Southern [linois Railroads.” In all 
cases, when a through rate was contracted for, the several railroads 
of the connecting line participated therein according to the afore- 
said arrangement for prorating through freights with each other. 
The railroad companies collected the freight from the consignees, 
divided it among themselves, and paid to the Erie and Pacific De- 
patch, for its services, so much per cent on the gross freights for 
pound freight, and sixty cents a bale on cotton, each road settling 
separately with the Despatch for its dues. 

It is further stated, in the special finding, that on all shipments 
from St. Louis to New York by the railroad companies over which 
the Meir cotton was carried, the defendant paid the transfer charges 
from St. Louis to East St. Louis, and the Erie Railway paid the light- 
erage at Jersey City, whether the goods were to go to New York 
proper, or were foreign bound. These transfer and lighterage charges 
were included in the through rate named by the defendant. On 
shipments by that route from New York to St. Louis, the defendant 
collected the freight money from consignees, and, retaining its pro- 
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portion, accounted for the residue to the next road in the line, which, 
in like manner, deducted its share and accounted in the same way to 
the next, and so on, to the beginning of the line. On shipments 
from St. Louis to New York City proper, the Erie Railway collected 
the freights from the consignees, and in like manner settled with the 
next preceding carrier, and so on, in the inverse order of the trans- 
portation, to the first carrier. These settlements between the roads 
were made periodically upon accountings between them. Upon 
shipments to foreign ports, the Despatch Company collected from 
the ocean steamer the full amount of the inland freight, and paid the 
same to the Erie Railway Company, which settled with the preceding 
carriers. 

The general question presented by ‘his case, as will have been ob- 
served, relates to the liability of the defendant in error, the St. Louis, 
Vandalia, Terre Haute and Indianapolis Railroad Company, for the 
value of certain cotton, part of shipments made in January and Feb- 
ruary, 1873, at St. Louis for Liverpool, and which having passed 
over defendant’s road, thence over the lines of other railroad com- 
panies, was destroyed by an accidental fire in Jersey City, while in 
the custody of the Erie Railway Company for delivery to an ocean 
steamer for further transportation. 

The positions taken on behalf of the plaintiff in error are, in sub- 
stance, these : 

That the original contracts of transportation between Meir & Co. 
and the Despatch Company, were in parol, became complete when the 
parol agreements were made, and consequently, for the ascertain- 
ment of the rights of the parties, reference cannot be made to bills 
of lading subsequently issued ; 

That in no event, can Meir & Co. be held bound by the special 
conditions in the bill of lading, whereby not only the Despatch 

Yompany and its ‘connections ’ were relieved from liability for loss 
of the cotton by fire, but all legal responsibility was limited to that 
company in whose actual custody it was when a loss occurred ; 

That the defendant, with the other companies, over whose roads 
the cotton passed, jointly formed a continuous and connected line 
and constituted a partnership of common carriers for the route be- 
tween St. Louis and Jersey City ; 

That the Despatch Company, by virtue of its relations with the 
railroad companies, including the defendant, was the agent of that 
partnership of carriers, and of each constituent member thereof, in 
all contracts by it made for the transportation of freight over their 
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line, and that the delivery to it of the cotton was, in law, a delivery 
to that line of carriers and to each company of which it was com- 
posed : 

That, consequently, the defendant was liable for the destruction of 
the cotton by fire while in the custody of the Erie Railway Company, 
one of the corporations alleged to constitute the partnership—such 
liability to be determined not by the before mentioned special con- 
ditions contained in the bills of lading, but by the general doctrines 
which obtain at common law, in reference to public carriers not 
operating under a special contract, limiting their liability ; and, 
lastly, 

That the cotton was held for an unreasonable length of time in 
Jersey City, without delivery to the Oceanic Steam Transportation 
Company for further transportation ; in consequence of which delay, 
it is contended, the cotton was lost by the fire mentioned ; in other 
words, had the cotton, after reaching Jersey City, been promptly de- 
livered to the ocean steamer, it would not have been within reach 
of the fire that destroyed it. It is not claimed that there was neg- 
ligence in any other respect. 

The first question pressed upon our attention relates to the bills 
of lading. It appears from the special finding that at the time the 
cotton was delivered to the Despatch, there was an understanding 
that bills of lading should be given to Meir & Co. The latter had 
been, prior to 1873, large shippers of cotton by that company and 
had received from it numerous bills of lading. Whether they con- 
tained any special conditions whatever isnot found. Nor does it ap- 
pear whether the bills of lading for the shipments of 1873, were to 
contain special conditions relieving the Despatch and its connections 
from the duties and responsibilities, or any of them, annexed by 
law to their employment, nor whether the bills for those shipments 
were similar to those given in previous years. So far as disclosed by 
the finding, Meir & Co. when receiving the bills in question were si- 
lent as to their provisions. Neither when they received the bills of 
lading issued prior to 1873, nor those issued on the shipments in 
question, was attention called to their provisions. Nothing was said 
by the Despatch on either occasion, about special exemptions or ex- 
ceptions for the benefit of the carriers. In fact, Meir & Co., al- 
though having abundant opportunity to do so, never read any of 
the Despatch’s bills of lading further than to see that they correctly 
described the cotton and accurately stated the rate, designation and 
names of consignors and consignees. They were not aware, until 
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after the loss complained of, that the bills of lading contained the 
special provisions under examination. And it is expressly stated in 
the special tinding that they never “assented to said special provi- 
sions.” 

If the bill of lading constituted, as the Cireuit Court held that it 
did, the contract of transportation with the owners of the cotton, 
and if the defendant is to be regarded as one of the ‘connections ’ 
of the Despatch Company, then, manifestly, the law would be for the 
defendant. For, the bills of lading expressly limit responsibility for 
loss or damage to that carrier in whose actual custody the cotton 
might be when lost or destroyed. But, as we have seen, plaintiff 
contends that Meir & Co. were not bound by those special conditions, 
for the reason that the bills of lading were not delivered until after 
the cotton was surrendered to the Despatch Company for transporta- 
tion, and because, also, it is expressly stated in the finding that they 
never assented to those special provisions. Plaintiff insists that it is 
the settled doctrine of this court, as announced in New Jersey Steam 
Navigating Co. vs. Merchants’ Bank, 6 How., 383; Railroad Co. vs. 
Manufacturing Co., 16 Wall., 328 ; York Co. vs. Central R. R., 3 
Wall, 113, and in other cases, that a common carrier cannot resort 
to implication or inference, founded on doubtful and conflicting evi- 
dence, or on the silence of the shipper when receiving either a bill 
of lading or a notice with special conditions annexed ; that the car- 
rier, in order to obtain exemption from any of the duties imposed 
upon it by law, must show an express stipulation in parol or in writ- 
ing, upon the part of the shipper, assenting to such exemption ; and 
that, in the nature of things, Meir & Co. cannot be held to have 
expressly stipulated for exemptions to which, the court finds, they 
never assented. 

To this it is replied that Meir & Co. expressly stipulated for bills 
of lading to be given them, had abundant opportunity to examine 
all the provisions of those subsequently delivered, and did in fact 
read some portion of each one ; that their failure to read all the pro- 
visions was their own fault ; and since the bill of lading contains an 
express notice that “in accepting this bill of lading, the shipper or 
other agent of the owner of the property carried, expressly accepts 
and agrees to all its stipulations, exceptions and conditions,” the law 
will not now permit Meir & Co. to plead their own negligence, or 
to say that its provisions were not binding upon them. 

Whether the one or the other of these positions is correct it is not 
necessary to determine, since there are other controlling questions, 
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touching which there is entire unamity in the court, and upon the 
determination of which our decision may rest. 

Waiving, therefore, any expression of opinion as to whether, upon 
the findings in this case, the bills of lading expressed the contract 
between Meir & Co. and the Despatch Company, or as to whether 
the railroad company can take shelter under the special provisions, 
to which reference has been made, and assuming, for the purposes of 
our decision,—as plaintiff in error insists we must do,—that the de- 
fendant cannot claim the benefit of those provisions, we proceed to 
an examination of other grounds upon which it is sought to hold de- 
fendant liable for the value of the cotton burned in Jersey City. 

* The main proposition advanced upon tiis branch of the case, by 
plaintiff's counsel, is that, in these transactions, the Erie and Pacific 
Despatch was the agent of the defendant and of the other railroad 
companies over whose lines the cotton was carried. If by this is 
meant that the Despatch was an agent of the defendant, with gen- 
eral authority to bind the latter by contracts for transportation, it is 
sufficient to say that there is no justification in the findings for any 
such position. It nowhere appears that the Despatch assumed to 
have, or that the defendant recognized it as having, any such unlim- 
ited authority. The Despatch Company and the defendant had, it is 
true, certain business relations, but those relations did not necessa- 
rily involve an agency upon the part of the former for the latter in 
the making of contracts for transportation. The agreement between 
those companies only bound the railroad company to “ receive, load 
and unload, deliver and way-bill,” such freight as was sent to it by 
the Despatch ; and at the rates established, not by the latter, but by 
the defendant and other railroad companies. The Despatch could 
not itself make a contract, or fix any rate for the carriage of goods 
over defendant’s road, except as authorized by defendant. It is ex- 
pressly so stated in the special finding. So far from the Despatch 
Company being authorized to impose upon defendant obligations for 
the safe carriage of goods over the lines of other carriers, the agree- 
ment of defendant with that company was, while assuming all the 
risks of common carriers, “to pay all damages t> or loss of property, 
while on their line of road or in their possession.” The contract 
obligation of the defendant to receive and transport the freight of 
the Despatch Company, at the established rates, did not impose upon 
the former an obligation to carry beyond its terminus, or subject it 
to liability for the negligence of other carriers. Whetber the de- 
fendant should undertake for the safe transportation of goods beyond 
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its own line was not a matter left, in any degree, for the determina- 
tion of the Despatch Company, and was not within any authority it 
had. 

So that the liability of defendant for the safe carriage of the cot- 
ton, after its delivery to the next succeeding carrier on the prescribed 
route to New York, must depend upon the inquiry whether defend- 
ant, in any form, assumed, or held itself out to the public as assum- 
ing, any such responsibility. The legal proposition involved in this 
inquiry was considered by this court in the case, already referred to, 
of Railroad Co. vs. Manufacturing Co. Speaking by Mr. Justice 
Davis, we there gave our sanction to the rule, adopted in most of the 
courts of this country, that the carrier, in the absence of a special 
contract, express or implied, for the safe transportation of goods to 
their known destination, is only bound to carry safely to the end of 
its line, and there to deliver to the next carrier in the route. This 
principle was subsequently recognized in Railroad Co. vs. Pratt, 22 
Wall, 129, although in that case the way-bill or receipt of the carrier 
was held to import an undertaking for the safe carriage of the goods 
as well over its own line as over the lines of other carriers. Was 
there, we then inquire, in the present case, a special contract or un- 
dertaking by the defendant to carry beyond its route? A careful 
consideration of the facts set out in the finding satisfies us that there 
was no such contract or undertaking. The defendant received the 
cotton without executing bills of lading therefor. It had never 
given bills of lading for goods shipped by the Erie and Pacific Des- 
patch. Its custom was to make a way-bill only over its own road. 
That course was pursued in this case, and defendant only collected 
and received pay for carrying to Indianapolis. It is true, the way- 
bills, upon their, face, indicated that the cotton was consigned to C. 
G. Meir & Co., London. But that circumstance is not, of itself, 
controlling or conclusive. The reference in the way-bill to the con- 
signees was mere description to show the ultimate destination of the 
cotton. Each way-bill, executed by defendant, purported to be noth- 
ing more than a “ manifest of freight from St. Louis to Indianapolis,” 
and fails to show an undertaking by defendant to transport beyond 
the latter city. 

Nor, in our judgment, can a special undertaking to carry beyond 
its terminus be implied against defendant, from the arrangement al- 
ready referred to, between the Despatch Company and sundry rail- 
road companies whose lines terminated at New York, whereby the 
latter, separately, agreed to carry all goods for the transportation of 
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which the former should contract, at the established tariff rates, 
or at any special rates furnished by the railroad companies. 

Such an arrangement did not, in our opinion, involve joint liability 
upon the part of the railroad companies, or make them partners 
either infer sese or as to third persons. Each company bore the 
general expenses of its own route and of all transportation over it. 
The division, upon the basis merely of distance, of the aggregate pay 
of the entire route covered by the roads of these companies gave each 
one no greater amount than, perhaps, it would have earned had the 
Despatch contracted with each, separately, for the transportation of 
the cotton. The arrangementin question was one simply of convenience 
both for the shipper and carrier. Under it, Meir & Co. were enabled 
to contract, at St. Louis, for a through rate for the transportation of 
the cotton by the Despatch Company. The latter, in order to meet 
its obligations to the owners of the cotton, used the road of de- 
fendant, receiving from the latter nothing more than its way-bill to 
Indanapolis, which showed upon its face the proportion of the aggre- 
gate pay to which defendant would be entitled. The defendant re- 
ceived compensation only for transportation over its road, and settled 
separately with the Despatch. It undertook, and was only bound, to 
transport over its own line and deliver to the succeeding carrier. 
That duty was discharged, and the loss occurred while the cotton was 
held by another carrier. The mere fact that it joimed with other 
companies in establishing a through rate from St. Louis to New 
York, to be divided between themselves, upon the basis, not of ex- 
penses incurred, or investment made, but of distance simply, although 
competent as evidence, does not, of itself, imply an undertaking to 
transport beyond its line, or to become bound for any default or neg- 
ligence of other carriers. : 

In view of the conclusion thus indicated, it is unnecessary to deter- 
mine the rights of the plaintiff in error as against the Despatch, or to 
inquire whether the detention of the cotton in Jersey City, under the 
circumstances disclosed in the record, was negligence upon the part 
either of the Despatch or of the Erie Railway Company, or of both. 
Nor need we inquire whether the destruction of the cotton, by an ac- 
cidental fire, was, in a legal sense, the result of its detention, in Jer- 
sey City, for an unreasonable length of time without delivery to the 
ocean steamer. Those questions are not material upon the present 
issues. 

Upon the whole case the law is for the defendant, and the judg- 
ment is affirmed. 
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The original policy on a building was issued to W. and R. Inthe renewal the 
name of W. was erased, but whether before or after its issue was dis- 
puted. 

Held, that a sale by W. of his interest to R. did not terminate the policy ; the 
renewal, if in form to both, would have been inoperative only as to W.,and 
the question was immaterial. 

Where the declaration alleged the pledge of a certain sum secured by a lien 
on the property with a premium note, and the facts proved a pledge under 
the charter without the note: 

Held, that there was no material variance. 


Held, that the objection that the contract declared on was with plaintiff alone, 
while the contract proved was with both, was disposed of by a finding of 
fact that it was renewed to R. alone. 

Policy conditions are no part of the consideration where the insured has not 
expressly agreed to perform them. 

A mortgage barred by the statute of limitations, is not an incumbrance within 
the policy. ' 

A lease is not an incumbrance upon the title. 

Where the building is insured to be occupied by a tenant, a mere temporary 
vacancy during change of tenancy is not an increase of risk within the 
knowledge or control of the insured, within the meaning of the policy, and 
where the agent was notified of the fact and consented to the vacancy while 
efforts were being made to re-let, a requirement of written notice or consent 
in case of such increase of risk, was sufficiently complied with. 

Mere vacancy is not, per se, an increase of risk,the question is one of fact to be 
determined from the evidence, 

A transfer of interest between the parties insured is not an alienation within 
the policy. 

A charter provision that the policy might be renewed on such terms as might 
be agreed upon by the parties, was sufliciently complied with by the renewal 
to one of the original parties. 

A substantial compliance of the magistrate’s certificate with the required 
form, is sufficient; objections to the sufficiency must be made in due 
season. 
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What is immediate notice within the policy, is a question of fact to be judged 
from the circumstances. 

A policy previously existing and mentioned in the proposal, did not require 
further notification as other insurance. 

A renewal certificate need not be sealed, the policy providing for the renewal 
is the contract. 

New trial denied. 


CaRPENTER, J. 

On the 19th day of November, 1869, the defendants issued a pol- 
icy of fire insurance to W. B. and R. B. Lockwood, for a period of 
three years. At the termination of that period the defendants issued 
a certificate of renewal for another period of three years. In that 
certificate the name of W. B. Lockwood is now erased. Whether it 
was erased before or after delivery is one of the questions in the 
case. During the second term of the policy the property insured 
was destroyed by fire. 

The plaintiff brought an action on the policy, and at the trial had 
a verdict. Several grounds of defence were interposed, each of 
which will be separately noticed. 

The defendants moved for a new trial for a verdict against evi- 
dence, for errors in receiving and rejecting testimony, and for mis- 
directions to the jury. There is also a motion in error predicated on 
a motion in arrest for insufficiency of the declaration. 

1. It was claimed by the defendants that the name of W. B. Lock- 
wood was erased from the renewal certificate after it was executed 
and delivered to the plaintiff. On this point the court charged the 
jury that the presumption was that it was erased before delivery,and 
that the burden of proof was on the defendants to prove that it was 
erased afterwards. The jury found that it was erased before, and 
the defendants insist that that finding was against the evidence. 

There was evidence on both sides. In addition to direct testimony 
there were facts and circumstances admitted or sworn to corroborat- 
ing with more or less force the claims of each party. It is not for 
us to say on which side was the preponderance. The jury have de- 
termined that, and we cannot say that they came to a wrong conclu- 
sion. This ground of defence is purely technical and does not affect 
the real merits of the case. The view we take of the consequences 
of the sale to the plaintiff of his brother’s interest in the property 
shows that the sale did not terminate the policy, but it con- 
tinued in force, insuring the plaintiff alone. That being the condi- 
tion of the parties, we are inclined to think (without expressly decid- 
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ing the point) that if the renewal had been in form to both, the legal 
effect of it would have been an insurance only to the plaintiff, being 
inoperative in respect to his brother, for the reason that he had no 
interest in the property. If that is so, the question is an immaterial 
one. 

But, however this may be, we think the result was just. The de- 
fendants admit that they issued the certificate to one or both, that 
they intended thereby to insure the building, that they took pay ac- 
cordingly, and that the plaintiff supposed that it was insured. We 
should hesitate to set aside a verdict in order that a technical de- 
fense might prevail against apparent justice. 

2. The defendants say there was a variance between the contract al- 
leged and the contract proved. First. That the declaration alleges 
a premium note for $825, to be assessed for losses, and that the proof 
is that that sum was pledged for that purpose as a lien on the pro- 
perty without a note. The language of the declaration is, “And in 
consideration of the further sum of eight hundred and twenty five 
dollars pledged to be paid to the defendants by note of that date, 
etc.” The poiicy reads, ‘‘ And the pledge of eight hundred and 
twenty-five dollars as provided in the charter of said company.” The 
charter, Sec. 18, provided that the premium notes and assessments 
thereon should be secured by a lien on the property. In 1859, the 
charter was amended authorizing policies to be so framed as to create 
a pledge secured on the property without a premium note. The dif- 
ference in the two forms seems to be this—both pledge a certain sum 
secured by alien on the property, one with a premium note, and the 
other without, and this difference constitutes the variance. We do 
not think there is any variance, the substance of the transaction be- 
ing the same in either case. 

Second. That the contract declared on was a contract with the 
plaintiff alone, and that the contract proved was with the plaintiff 
and W. B. Lockwood. 

The policy first issued to both. After one ceased to have an inter- 
est in the property, we see no objection to its being renewed to the 
other, and thus during the period of renewal making it a contract 
with him alone. The jury have found that it was so renewed, and 
that disposes of this question. 

Third. It is claimed that a part of the consideration of the policy 
was an agreement by the insured to keep and perform all the condi- 
ticns therein contained. And, inasmuch as it is not so alleged, there 
is a variance. 
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We do not understand that the conditions in the policy are any 
part of the consideration. They are expressly stated as conditions 
and not as a part of the consideration. It is true the insured must 
keep and perform them or the policy is inoperative, but he has no- 
where agreed to do so. Itis nota case of mutual covenants and 
agreements, where the agreement of one constitutes the considera- 
tion for the promise of the other. We think there is no variance. 

3. It is claimed that the true state of the title was not given 
when the policy. issued and when it was renewed. [First. The 
evidence shows that on the 21st day of October, 1854, one Hese- 
kiah Bulkley, mortgaged the building to Charles E. Smith, to se- 
cure the payment of $1,000, evidenced by a note payable on de- 
mand ; which mortgage was recorded the same day. The proposals 
and the policy make no reference to this mortgage. There was no 
evidence that the debt was ever paid, and the town records show no 
release of the mortgage title until 1875, when the representatives of 
Charles E. Smith, for the nominal consideration of one dollar, exe- 
cuted a quit-claim deed to the plaintiff. The existence of this mort- 
gage was not known to the plaintiff when he applied for insurance. 
The court below, following the case of Warner vs. Middlesex Mutual 
Assurance Company, 21 Conn., 444, charged the jury that “if the 
mortgage debt was not paid at maturity this mortgage avoids the 
policy.” 

As there was no evidence of payment itis difficult to see how there 
can be any presumption that the debt was paid immediately after the 
mortgage was given. On the contrary, the presumption is, from the 
well known course of business in such cases, that the note, if paid at 
all, was paid subsequently. So that if the strict law applied to the 
case in the court below is to govern, it is difficult to vindicate the find- 
ing of the jury. The question then arises whether the case referred 
to is applicable to this case. In that case there was a mortgage title 
outstanding not barred by the statute of limitations, and which might 
be used to sustain an action of ejectment brought by the mortgagee 
as to defeat one brought against him. In this case the mortgagee’s 
title was of more than fifteen years standing when the policy issued 
and nothing appears to prevent the operation of the statute. At that 
time, and since, the mortgagee or those claiming under him could 
neither maintain an action of ejectment nor defend against one upon 
the strength of the mortgage deed. The charter on this subject, 
Sec. 13, is as follows: “No insurance effected on any property shall 
be good and valid to the insured unless he has a good and perfect 
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unincumbered title thereto, at the time of effecting such insurance 
or unless the true title of the insured to the same, and the incum- 
brances, if any, be fully disclosed in the proposals for insurance and 
be also specified in the policy.” We think it is a reasonable inter- 
pretation of this charter to hold it sufficient, if the title is actually 
good and perfect, although apparently defective on the record. It 
cannot be that the legislature intended by a “ good and perfect ” ti- 
tle, a title absclutely free from untenable claims, for that would be 
an impossibility. It is enough if the title may legally and success- 
fully resist all such claims. A title acquired by adverse possession 
is sufficient. So also an incumbrance outstanding, which is itself 
barred at law and in equity by the statute of limitations, is not a real 
imperfection in the title. The defendants seeking to avoid the policy 
on the ground that the mortgage was an incumbrance are bound to 
show that it was such in reality as well as in appearance. This they 
have failed to show, and a new trial ought not to be granted on that 
ground, Second. The defendants claimed that the true title was not 
stated for the reason that the proposals did not state particularly a 
lease of the premises to one Ellen Robinson for five years, dated 
May 11, 1869, and on record. Evidence to prove said lease was of- 
fered and rejected. 

The defendant also asked the court to charge the jury that, inas- 
much as it appeared that when the policy issued, the premises were 
subject to a lease and its nature and character not appearing, the 
pretended insurance is inoperative and void. The court did not so 
charge, but charged that such lease was not such an incumbrance as 
to avoid the policy. The proposals described the property “to be 
used and occupied for the usual purposes of such building by a ten- 
ant,”and “ occupied as a boarding-house.” The policy contains this: 
“Occupancy, tenant.” 

The gist of the defendant’s claim is that said lease was an incum- 
brance, and should have been more particularly described. We can- 
not recognize this claim as sound. The title referred to in the thir- 
teenth section has no reference to possession by a tenant under an 
ordinary lease. A life lease or a lease for ninety-nine years might 
present a different question. The proposals and the policy clearly 
contemplate that the premises were then occupied and to be occupied 
in the future by tenants. A tenancy implies a lease. ‘Whether the 
lease then existing was for one year or for five, by parol, or in writ- 
ing and recorded, was of no consequence. The defendants had no- 
tice that a lease existed. Had they deemed it impurtant to have 
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the particulars more in detail, they could have called for more spec- 
ific information. They did not do so, but issued the policy and can- 
not now complain. 

Moreover, if the defendants are right in this claim, logically every 
succeeding tenancy must be noticed as a change of title, and this 
they do not claim. 

4. The next question arises under the fifth condition of insurance 
contained in the policy, which is as follows : 

“ After property is insured, if the risk is increased by any means 
beyond the control of the insured, he shall inform the company 
thereof as soon as it comes to his knowledge, and whether so in- 
formed or not the company may raise the rate of premium or term- 
inate the insurance. They may also exercise the same right for any 
reasonable cause on giving notice to the assured or his representa- 
tives of their intention so to do. And if the risk is increased by any 
means whatever within his knowledge or control, or if the policy is 
assigned or the property insured elsewhere, the insurance shall be 
void, unless the same is done by the written consent of the company, 
or if the building is sold or transferred the policy is void unless rat- 
ified to the assignee as per charter, section 24th.” 

It will be noticed that this condition contemplates an increase of 
risk from two causes, or rather two classes of causes beyond the 
control of the insured, and within his control. The claim is that 
the risk was increased by reason of the vacancy of the premises at 
the time of the fire, and that the policy thereby became void. 

To sustain this claim it is assumed that the vacancy was within the 
plaintiffs control. 

In ordinary cases that would be so undoubtedly, especially where 
the assured himself occupies the premises. But in this case the 
building was insured to be occupied by tenants, and it is so ex- 
pressed in the policy. There was no contract express or implied 
that there should be no change of tenants while the policy was in 
force. On the contrary, such changes are so frequent that they 
must have been contemplated as probable. During the time between 
the retiring of one tenant and the incoming of another, there may 
be a vacancy which may continue for a longer or shorter time, and 
may exist in spite of the landlord’s best efforts to prevent it. Now, 
we can hardly suppose that the parties intended that any such va- 
cancy, however short, would avoid the policy. Such a construction 
seems to us unreasonably strict. The inconvenience of such a con- 
struction is a strong argument against it. It accords better with the 
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probable intention of the parties to hold that such a vacancy does 
not, ipso facto, avoid the policy. That would amply protect the 
rights and interests of both parties. The insured is not surprised 
by a technical and unexpected forfeiture of his policy, and the in- 
surer is reasonably protected against the dangers of an increased 
risk. Such a vacancy may or may not increase the risk. If it does, 
its extent will depend somewhat upon the duration of the . cancy. 
If for a short time—for a few days only—it would hardly be no- 
ticed, and certainly not seriously claimed that the policy was thereby 
forfeited ; if for an unreasonable time the insured is required to no- 
tify the company, who may increase the rate of premium or termin- 
ate the policy. 

According to the testimony of the plaintiff, the premises became 
vacant in January. He made efforts to procure a tenant but failed. 
He even offered it rent free to one man until April Ist. He then no- 
tified the agent of the company that the building would be vacant 
until the first of April, and requested permission to have it so. The 
agent made a memorandum of it and said it should be all right. It 
is evident that neither party supposed that the policy had become 
void. Both treated it practically as a matter without the control of 
the plaintiff and requiring notice only, unless the company should 
take further action. We think that was a reasonable construction of 
the policy, and that the plaintiff substantially complied with its re- 
quirements. 

A minority of the court, however, are inclined to take a different 
view, and to regard the vacancy asa matter within the control of the 
plaintiff. Assuming that to be so, how then does the case stand ? 
The court charged the jury : “The question of increase of risk is a 
question of fact for the jury, and the jury are to find, first, whether 
the vacancy or non-occupancy of the insured premises after the in- 
surance was effected, was an increase of the risk. If you find it was 
an increase of the risk, the next question is, did it avoid the policy? 
The policy says it did unless consent was obtained. The defendants 
insist that such consent, to be valid and binding on the company, 
must have been in writing. I charge yo. for the purposes of this 
case, that the company itself could dispense with the provisions of 
the contract requiring the consent to be in writing.” 

Thus two questions were submitted to the jury : first, did the va- 
cancy increase the risk? Second, if it did, did the company waive 
the requirement of a written permission? If the first question was 
determined in the negative, the second dropped out of the case. To 
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sustain the defense, the jury must find the first in the affirmative, 
and the second in the negative. A determination of either question 
the other way would require a verdict for the plaintiff. Now, there 
is nothing in the record to show on which one of these questions the 
jury based their verdict. If the evidence will sustain the plaintiff's 
claim in respect to either, a new trial should be refused. 

It must be conceded, we think, that there was no evidence sustain- 
ing the claim that the company waived a written permission. If it 
clearly appeared that the piaintiff had a verdict on that ground, a 
new trial would be inevitable. But it does not so appear. The jury 
probably found that the vacancy under the circumstances did not in- 
crease the risk. Does the evidence justify that finding ? 

The plaintiff testified that he did not think that the vacancy in- 
creased the risk, and he scems to have been the only witness who ex- 
pressed an opinion on that point, and that was on the cross-examin 
ation. The point received so little attention that it was not made 
the subject of direct proof. But there was evidence as to the situa- 
tion of the building with reference to other buildings. It was in the 
thickly-settled portion of the town and not in an unfrequented place. 
The degree of care and watchfulness exercised by the plaintiff also 
appears. Then, there is the circumstance that the plaintiff notified 
the defendant’s agent of the vacancy, and he did not regard it of suf- 
ficient importance to take any action in the matter. He did not in- 
crease the rate of premium or terminate the policy ; nor did he treat 
it as a matter within the control of the assured and procure a writ- 
ten permission from the company that the building might remain va- 
cant. If he had regarded it as appreciably increasing the risk, the 
presumption is that he would have been vigilant in the discharge of 
his duty, and would have taken such action as the exigencies of the 
case required. If he regarded it as of so little consequence, it is not 
surprising that the jury should take the same view of it. Thus the 
case was submitted to the jury : On the one hand there was the pre- 
sumption, not of law but of fact, that the vacancy increased the 
risk ; on the other there was the opinion of the plaintiff, who was 
familiar with the premises that it did not, and his opinion was 
snpported in some measure by the circumstances to which we have 
adverted. And no witness expressed a contrary opinion. We may 
not have reached the same conclusion that the jury did, but we can- 
not say that they were so manifestly and palpably wrong as to re- 
quire us to grant a new trial, unless we must say as matter of law 
that the vacancy increased the risk, and that we cannot do, as there 
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may be many cases in which it does not. Perhaps in most cases it 
does. “So well is this understood,” as the learned counsel for the 
defense inform us, “that insurance companies commonly provide 
that when insured premises become vacant the insurance shall cease.” 
But it sometimes happens, as in the present case, that there is no 
such provision. Then it is left an open question whether the risk is 
increased or not ; and when it is so left it is a questicn of fact for the 
jury. In this case the jury having determined it against the com- 
pany, we do not see sufficient reason for disturbing the verdict. 

This consideration disposes of all the questions arising in this part 
of the case—the others becoming immaterial or irrelevant. 

5. During the first term of the policy W. B. Lockwood sold his in- 
terest in the property to his co-tenant, the plaintiff, who at the time 
of the fire, was the sole owner thereof. It is now claimed that that 
sale avoided the policy under the 24th section of the charter, which 
provides that “ When any house or building insured under the provi- 
sions of this act shall be alienated by sale or otherwise, the policy 
shall thereupon be, ipso faclo, void, ete.” 

The alienation here contemplated is a sale by the insured to a party 
not insured. Any transfer of interest between the parties insured by 
the policy is not an alienation within the meaning of the charter. 
By such a transfer no new party with whom the defendants did not 
contract is introduced, but simply the interest of those who did con- 
tract is changed. Such a change does not affect the risk whether 
partial or extending to the entire interest, so long as no new party is 
brought into contract relations with the insurers. If a party parts 
with his entire interest the insurance as to him ceases, and the pur- 
chaser if a stranger to the policy is not insured ; if before a party 
to the policy, the insurance enures to his benefit. 

The object of this provision doubtless was to guard against fraud, 
to prevent the policy from becoming a mere gaming contract by re- 
maining as a valid instrument in the hands of one who is no longer 
interested in the property, and to secure to the insurers contracting 
parties of their own choosing. No one of these purposes is defeated 
by the alienation in this case. The legislature evidently did not in- 
tend that such a sale should, ipso facto, avoid the policy. In this po- 
sition we are abundantly sustained by the current of modern au- 
thorities. Pierce vs. Nashua Ins. Co., 50 N. H., 297; Hoffman vs. 
AXtna Ins. Co., 34% N. Y., 405, in which the guestion is thoroughly 
discussed and many cases cited. The policy, therefore, notwithstand- 
ing the sale, remained in force until the expiration of the time. 
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The 9th condition in the policy provides that “ When a policy has 
expired it may be renewed for such further time and on such terms 
as may be agreed upon by the parties.” The parties did renew it, as 
the jury have found, to the plaintiff alone. That this might be legally 
done is a logical conclusion from the point just considered. The ob- 
jection that no new proposals were then filed is not tenable. The 
company with knowledge of the circumstances did not require any. 
But if the renewal certificate in any respect was not issued in strict 
conformity to the charter, we do not think that the defendants are in 
a condition to take advantage of it. The form of the policy, the 
form of the proposal, the terms and conditions on which policies 
might issue and be renewed, were such as the defendants prescribed 
and required. The plaintiff had nothing to do or say about them. 
He could only accept or reject such as the defendants offered him. 

To permit the defendants to issue policies and renew them, to take 
the premiums and leave policy-holders to rest in the belief that they 
are insured, and then avoid the policy and escape liability on the 
ground that there was some irregularity in issuing it, for which they 
and they alone are responsible, would be grossly unjust. Such a 
proceeding would be a trap and a snare, and ought not to be sanc- 
tioned by this or any other court. 

6. Two questions are made under that clause in the policy, requir- 
ing notice and preliminary proof of loss. 

First. That the certificate of the magistrate does not meet the re- 
quirement that he should certify that the notice was sworn to before 
him, and that he believes it to be true. He certified that it was 
sworn to, and that he believed the insured had really by misfortune 
and without fraud or evil practice sustained by the fire damage to 
the amount estimated in his affidavit. 

It is true this certificate does not literally comply with the terms 
of the contract, but it substantially embraces all matters relating to 
the good faith and integrity of the insured. The matters omitted 
are mostly, if not entirely, matters of fact which are easily proved by 
other and direct evidence ; and concerning which no dispute is likely 
to arise. The failure of the magistrate to certify his belief in re- 
spect to such matters is not and ought not to be a defense. 

But there is another reason why this defense ought not to pre- 
vail. The affidavit came into the hands of the defendants on the 
2d day of March, and no objection was made then or at any time 
before the suit was brought in respect to this omission. Had the 
objection been made and the defect pointed out, as we think it should 
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have been, the defect would have been remedied. Failing to make 
the objection in due season we must corsider that they accepted the 
certificate as a satisfactory compliance with the contract. 

Second. It is contended that this notice was not given “immedi- 
ately,” as the policy requires. This claim is well founded if the 
word is to be taken in its literalsense. This word and a word of like 
meaning, “ forthwith,” have frequently been the subject of judicial 
consideration. In Trask vs. State Fire Ins. Co., 29 Penn. St. R., 
198, notice was given eleven days after the fire, and it was held not 
to be in season. It was further held that the facts that the secretary 
of the company received the notice without objection as to time, gave 
instructions to the insured as to the form of the statement of his 
case, and that an agent of the company subsequently made examina- 
tions respecting the loss, were not a waiver of the want of due and 
timely notice. The same court subsequently characterized the de- 
cision as “somewhat harsh.” Edwards vs. Lycoming Ins. Co., 75 
Penn. St., 378. In that case the policy provided that the insured 
after a loss “ shall forthwith give notice thereof to the secretary, and 
within thirty days after said loss shall deliver unto said secretary a 
particular account of such loss or damage.” Notice which seems to 
be different from the “particulars of loss or damage,” was given 
eighteen days after the fire and there were no extenuating circum- 
stances. Held, that the policy was not complied with. In West 
Branch Ins. Co. vs. Helfenstine, 40 Penn. St., 289, it was held that a 
similar provision in a policy required “due diligence under all cir- 
cumstances,” and that notice within five days was in due time. In 
the Railway Passenger Assurance Co. vs. Burwell, 44 Ind., 460, it was 
held that notice given six days after the injury, which happened in 
the city where the policy issued, and where the agent resided, no rea- 
son being given for the delay, was not in duetime. Held, also “that 
the word immediate in such cases is not to be literally construed, 
but the notice must be given within a reasonable time according to 
the circumstances of the particular case.” 

The case of the New York Central Ins. Co. vs. National Protection 
Ins. Co., 20 Barb., 468, was a case of reinsurance. The policy re- 
quired notice of loss to be given “forthwith.” The fire occurred 
Juve 15th. The plaintiff knew of it June 18th. Notice to the de- 
fendants, the re-insurers, was given by mail June 23d, eight days af- 
ter the fire and five days after notice to the first insurers ; held, suf- 
ficient. It was further held that “this provision has never been 
construed literally to require notice on the day. It has always been 
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held that due diligence under all the circumstances was all that was 
required. There must not be any ,unreasonable delay or laches in 
giving the notice.” 

The case of Cashan vs. N. W. ete. Ins. Co., 5 Biss. (U. 8.) 476, was 
also a case of re-insurance. The property was first insured by the 
Fulton Fire Insurance Company of New York, and reinsured by the 
defendant. The insured was required to give immediate notice and 
render a particular account thereof in writing, under oath, stating 
the time, origin and circumstances of the fire. The property was 
destroyed by fire October 9th 1871, (the great Chicago fire.) Notice 
was served on the Fulton Fire Insurance Company, on the 8th of 
December. A Copy of the proof of loss was addressed to the defend- 
ant company on the 22nd of January 1872. The Fulton Fire Insur- 
ance Company was made insolvent by that fire, and a receiver was 
appointed. It was held “that the word immediate must mean a 
reasonable time under the circumstances,” and that the notices were 
in due time. It is evident from all the authorities that the words 
forthwith and immediately are not to receive a strict literal construct- 
ion. Some time must necessarily be given. Some cases require 
more time—some less. 

To undertake to say as matter of law, what shall and what shall 
not be regarded as reasonable time, must necessarily be attended 
with great difficulty. Extreme cases either way may easily be deter- 
mined. Between them there is a wide belt of debateable ground, 
and cases falling within it are governed so much by the peculiar cir- 
cumstances of each case, that it is much better to determine the 
matter as a question of fact. The court in the present case very 
properly submitted it to the jury, and we cannot say that the verdict 
was wrong. The notice called for required time to collect the facts 
and prepare a statement, and required time for investigation both by 
the insured and by the magistrate. Whether the time taken was 
reasonable or unreasonable was a question peculiarly within the prov- 
ince of the jury to determine. 

7. The 16th section of the charter requires a member after loss to 
give immediate notice thereof to the president, secretary or direc- 
tors of said company at their office, etc. It is now claimed that the 
notice here required is distinct, and not the ordinary notice of proof 
of loss, and that no such notice was ever given ; for which reason it 
is insisted that the verdict should be set aside. 

It may well be doubted whether the provision in the policy just 
considered was not designed to carry into effect the 16th section of 
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the charter. Ifso, this objection is already sufficiently answered 
But if it be conceded that the notice here referred to is different— 
which we do not admit—it is a sufficient answer to say that no such 
question was made on the trial, and cannot under the rules of this 
court be now considered. 

8. It is further claimed that the 22nd section of the charter relat- 
ing to double insurance makes this policy void, and the court was 
asked so to charge the jury. The court very properly refused so to 
charge. 

The 22nd section clearly contemplates other insurance affected 
after issuing the defendants’ policy, or, if then existing, not known to 
the defendants ; and cannot mean that a policy previously existing 
and mentioned in the proposals and in the policy, should have that 
effect. 

All was open and fair on the part of the insured. They informed 
the defendants of the prior insurance and the amount; and the 
whole amount insured in both policies—about $8,000—the property 
being valued at about $12,000, certainly was not an over insurance. 
The defendants must have knowingly issued their policy for the pur- 
pose of effecting additional insurance. The defense that their policy 
issued for that purpose was made void by the prior insurance, sur- 
prises us. To allow such a defense to prevail would operate as a 
gross fraud upon the plaintiff, and put into the hands of these de- 
fendants pretty effective means of defrauding the public. 

9. Most of the objections to the declaration under the motion in 
arrest have been sufficiently considered and need not now be separ- 
ately noticed. 

Many of the others are defective statements. merely, and not 
omissions, and are cured by the verdict. We do not consider it 
necessary that the renewal certificate should be sealed. The policy 
provides for its renewal ; and when renewed, of which the certificate 
is evidence, that is the contract subsisting between the parties. 

We think we have noticed and considered every material question 
in this case. Those not specifically mentioned are regarded as im- 
material or properly disposed of in the views expressed. 

There is no error and a new trial must be denied. 


In the opinion Park, Ch J., and Granger, J., concurred ; Parprr 
and Loomis, J J., dissented as to effect of the non-occupancy of the 
house insured, but concurred as to all the other points. 
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Annotations on the above case by the Editor of the Insurance Law Journal. 


* The effect of a transfer of interest between partners, is a question con- 
cerning which the authorities are conflicting. Numerous decisions have 
been rendered both in support of the doctrine that the policy is thereby 
avoided, and the contrary. But an examination of these decisions shows 
that much of the apparent conflict has arisen from the varied terms used 
in the policy prohibitions, and it may be laid down as a general rule that 
the effect of such a transfer largely depends upon the precise language of 
the policy. 

Where, as in the present case, the prohibition is general in its terms and 
will support the doctrine that the intention of the parties was simply to 
provide against the admission of a stranger to the compact, the better and 
more recent doctrine appears to be that a transfer, as between partners, 
will not forfeit. Here it will be observed the language was simply, shall 
be alienated. An alienation contemplates the parting with all insurable 
interest, and it might well be held by the court in the case of partnership 
property, that there was no such parting with interest, so long as nothing 
had passed outside of the original firm. 

So a provision generally against sale, transfer or change of title has been 
repeatedly declared to work no forfeiture. Thus in the case of Wilson 
vs. Genessee Mut. Ins.Co., 16 Barb., 511, and 4 Kern., 418 ; Dey vs. Pough- 
keepsie Mut. Ins. Co., 23 Barb., 627 ; Buffalo Steam Engine Works vs. Sun 
Mut. Ins. Co., 17 N. Y., 412, all of which were cited with approval by the 
New York Court of Appeals in Hoffman vs. Aitna Ins. Co., 32 N. Y., 405, 
the claim of forfeiture was barely recognized, and in an elaborate opinion 
in this latter case reviewing the question and the authorities at great 
length, it was declared that ‘‘in this State there is a decisive preponder- 
ance of judicial authority against the recognition of a sale by one to an- 
other of the assured, as cause of forfeiture within the meaning of the pro- 
viso.” The argument was that the terms used, ‘‘ sold or conveyed,” were 
vague and must be deemed to have had in view the fluctuating nature of 
the partnership, and to have been intended simply to prevent sales to 
parties not insured. 

The same doctrine was asserted by the Supreme Court of New Hamp- 
shire in Pierce vs. Ins. Co., 50 N. H., 297. Coming to more recent decis- 
ions, it was declared by the Supreme Court of Ohio in West vs. Citizens 
Ins. Co., 27 Ohio 1 ; that even under a stipulation against the assignment 
of the policy or any interest therein, the intention was simply to guard 
against the admission of strangers, and the remaining partners under an 
assignment, could recover the whole amount. So in Texas Banking & Ins. 
Co. vs. Cohen, 47 Texas, 406; the Supreme Court of that State, held that 
asale between partners was not the ‘‘transfer by sale or otherwise,” con- 
templated, that it was the duty of the company to make its intentions 
clear. 

On the other hand the Supreme Court of Appeals of Virginia, in Ports- 
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mouth Ins. Co. vs. Brinckley’s Adm’r, 2 Ins. Law Journal, 842, declared 
that.a prohibition of sale was violated by a sale between partners, the view 
being based on the right of the parties to stipulate against any change which 
might affect the risk, and on a strict construction of the contract. In like 
manner it has been held where the stipulation apparently was that there 
should be no change whatever such as an alienation ‘‘ by sale or otherwise,’’ 
a transfer between the partners works a forfeiture; Finlay vs. Lycoming 
Ins. Co., 31 Penn. St., 311; Buckley vs. Garrett, 48 Penn. St., 204. A 
stipulation against a transfer or change or title in the property, or of any 
undivided interest therein has likewise been declared to be a prohibitory 
of a transfer between partners. Dreher vs. Aitna Ins. Co., 18 Mo., 128 ; 
Hartford Fire Ins. Co. vs. Ross, 23 Ind., 179 ; Dix vs. Mercantile Ins. Co., 
22 Tll., 272 ; Keeler vs. Niagara Ins. Co., 16 Wis., 523. But the Supreme 
Court of Alabama in Burnett vs. Eufaula Home Ins, Co., 46 Ala. 11, de- 
clared that a provision that if the property ‘‘should be sold or conveyed, 
or the interest of the parties therein changed,” etc.,‘did not apply as be- 
tween partners, a doctrine impossible to reconcile with the prevailing 
current of authority. 

A complete dissolution of the firm, too, and a division or ordered sale 
of the property, will work a forfeiture, Keeney vs. Home Ins. Co., 3 F. & 
C., 478 ; Dreher vs. Adtna Ins, Co., supra. 





Olmstead vs. Keyes et al. 


COURT OF APPEALS OF NEW YORK. 


JOHN OLMSTEAD 
vs. 
MARY L. KEYES er au.* 


A policy upon the life of K. taken out by him for the benefit of H., was issued 
to O. as trustee for H., wife of K. The premiums were paid by K. H. 
subsequently died, leaving children, and K. married M. Afterwards O., 
upon the direction of K., assigned his interest as trustee to M. with notice 
to the company. 

Held, that one may, if acting in good faith, insure his own life for any sum he 
may agree upon, and may make it payable to any party, and such contract 
if valid in its inception, will continue valid in the hands of a bona fide as- 
signee, regardless of insurable interest. 

Held, that but for the statute, H. might have assigned or disposed by will of 
her interest to any person, and her undisposed interest at her death went 
with her other choses in action. 

Held, that at common law the husband may during the joint lives reduce the 
wife’s choses in action to possession, and thus bar her right of survivorship, 
but he cannot release or assign so as to bar such right, though his assign- 
ment is good as to all the world beside; all her choses so reduced, pass to 
the husband upon her death, whether payable or mere contingent interests; 
and upon his failure to reduce to possession or assign they pass at his death 
to his personal representatives. 

Held, that K. reduced the interest of H. to possession upon her death, and the 
assignment to M. was valid against the world at common law. 

Held, that the N. Y. Statute of 1840, and the subsequent amendments do not 
affect the case, because the wife did not survive the husband, nor was the 
policy by its terms made payable to children. 

Held, that the inability of the wife to control or the husband to assign the pol- 
icy during her life time, does not affect the case. 

Held, that the second wife was entitled to the proceeds of the policy in prefer- 
ence to the children of the first. 

Judgment aftirmed. 


Ear, J. 
On the 9th day of July, 1846, the Mutual Life Insurance Company 


* Decision rendered October 4, 1881. 
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of New York, issued a policy of insurance upon the life of Lester V. 
Keyes to the plaintiff, John Olmstead, as trustee for Huldah Keyes, 
the wife of Lester, whereby, in consideration of annual premiums 
to be paid by such trustee it agreed to pay to him upon the death of 
Lester, the sum of $1,000. From the date of the policy to his death, 
Lester paid the annual premiums. Lester and Huldah had several 
children who are defendants in this action. She died intestate in 
November, 1857, and thereafter, in August, 1861, Lester inter-mar- 
ried with the defendant, Mary L. Keyes, and in August, 1864, the 
plaintiff, upon the request and direction of Lester, for value received, 
assigned to Mary L. all his right, title and interest as trustee of and 
for Huldah Keyes in the life policy with all the advantages to be de- 
rived therefrom, and due notice of the assignment was given to the 
insurance company. In January, 1878, Lester died intestate leaving 
surviving him, Mary L. his widow, and one child by her and all the 
children of his first wife with one exception. In the same month the 
defendants Burdick and Mary L. Keyes, the widow, were appointed 
administrators of Lester. In due time the necessary proofs of the 
death of Lester were made to the insurance company, and it there- 
upon paid to the plaintiff the amount due upon the insurance policy 
to-wit., the sum of $1,811, which sum was in the hands of the plain- 
tiff at the commencement of this action. Since the commencement 
of this action, Helen M. Vosburg, one of the children of Huldah, has 
been duly appointed the administratrix of her estate, and as such ad- 
ministratrix she was made a party defendant in this action. 

This action was commenced to determine the conflicting claims of 
the various defendants to the money paid to the plaintiff upon the 
policy. The foregoing facts were found at the special term, and it 
was there also found that it was the intention of Lester when he 
procured the policy and paid the premiums thereon that the avails 
of the policy should go to his widow, if he left one, and not to his 
children ; and the court at special term found as conclusions of law, 
that during the life of Huldah Keyes the policy was her property, 
and at her death vested in her husband as survivor, and that John 
Olmstead then became, by operation of law, this trustee ; that the as- 
signment of the policy by Olmstead, as trustee, by the direction of 
Lester vested complete title thereto in Mary L., and that she was the 
sole owner of the policy at the time the money was paid to the plain- 
tiff, and is solely entitled to such money. The judgment entered 
upon the special term decision was affirmed at general term, and the 
appeal to this court brings before us for determination the question 
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who is entitled to the money received by the plaintiff upon the 
policy. 

This policy was taken out by Lester for the benefit of his wife. It 
was an insurance upon his own life for her benefit. While one can- 
not insure a life in which he has no interest, every person can insure 
his own life for any sum upon which he can agree with an insurance 
company. A life insurance is not like fire insurance, a contract of 
indemnity, but a mere contract to pay a certain sum of money on the 
death of a person in consideration of the due payment of a certain 
annuity, for his life. Dalby vs. The India & London .Life Assurance 
Co., 28 Eng. Law. & Eq., 312 ; Rawles vs. American Life Ins. Co., 36 
Barb., 357 : S. C., 27 N. Y., 282; Ins. Co. vs. Bailey, 13 Wall., 616. 
Like every other contract to pay money such a policy is a chose in 
action with all the ordinary incidents of every other chose in action. 
It is abundantly settled in this State that one who takes an insurance 
upon his own life may make the policy payable to any person whom 
he may name in the policy, and that such person need have no in- 
terest in the life insured, and that if the policy be valid in its incep- 
tion, the party taking it may assign it to any person as he could as- 
sign any other chose in action, and that the policy will continue valid 
in the hands of the assignee, although he has no interest whatever in 
the life insured. So a creditor may take out a policy on the life of 
his debtor, and the policy will continue valid although the creditor 
has been paid, and has thus ceased to have an interest in the life of 
the insured. In Ashley vs. Ashley, 3 Simons, 149. A. insured his 
life and afterwards assigned the policy to B., for a nominal consid- 
eration. B.’s executors then sold and assigned the policy to D. for a 
nominal consideration, and then D.’s executors sold it to E., and it 
was held that they could make a good title to the policy, and that E. 
was bound to complete his purchase. This case was cited and ap- 
proved in 3 Kent’s Com., 370, note, and has since been cited with ap- 
proval in several reported cases in this State. In St. John vs. The 
American Mutual Life Ins. Co., 2 Duer, 419, Duer, J., a judge very 
learned in the law of insurance, writing the opinion, held that an as- 
signment of an insurance policy to one having no interest in the life 
insured was valid, and he said: “The objection to the recovery in 
in this case assumes, and such was the argument, that there can be 
no absolute sale of a subsisting policy, and that its assignment is 
only valid when made as a collateral security for an antecedent debt; 
but, as we understand the law, a written promise to pay a sum of 
money is just as properly a subject of transfer, for value, where it de- 
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pends upon a condition as where it is absolute, and we can therefore 
make no distinction between the right of a bona fide assignee of a 
policy and those of an assignee of a mortgage.” He then cited the 
case of Ashley vs. Ashley, and further said : “This case, therefore, 
proves not only that the absolute sale of a life policy does not affect 
the validity of the contract, but that the assignee for value in the 
event of the death of the assured is entitled to the same remedies as 
is his personal representative when the title to the policy is un- 
changed.” This case was affirmed in this court, 13 N. Y., 31, and the 
doctrine was there again announced that a valid policy of insurance 
effected by a person upon his own life is assignable like an ordinary 
chose in action—Crippen, J., writing the opinion of the court, said : 
“T am not aware of any'principle of law that distinguishes contracts 
of insurance upon lives from other ordinary contracts or that takes 
them out of the operation of the same legal rules which are applied 
to and govern such contracts. Policies of insurance are choses in 
action and are governed by the same principles applicable to other 
agreements involving pecuniary obligations,” and he further said : 
“T do not agree with the counsel of the defendant that the assignee 
must have an insurable interest in the life of the assured in order to 
entitle him to recover the amount of the insurance. If the policies 
were valid in their inception the assignment of them to the plaintiff 
did not change the liability of the company.” In Valton vs. The 
National Fund Life Assurance Company, 20 N. Y., 32, it was held 
that one who has obtained a valid insurance upon his own life may 
dispose of it as he sees fit, and that it is immaterial that the assignee 
has no interest in the life. In Rawls vs. American Life Ins. Co., 
supra, it was held that it is not necessary that a party holding a pol- 
icy on the life of another should have an insurable interest in such 
life at the time of the death to make the policy valid if it was valid 
in its inception. See also Clark vs. Allen, 11 Rhode Island, 439 ; 
Law of Assignments of Life Policies by Hine & Nichols, 73, 75, 81 ; 
Bliss on Life Ins., 2d. Ed. §§ 23, 26, 30. 

The rule as gathered from these authorities is that where one takes 
out a policy upon his own life as an honest and bona fide transaction, 
and the amount insured is made payable to a person having no in- 
terest in the life, or where such a policy is assigned to one having no 
interest in the life, the beneficiary in the one case and the assignee 
in the other may hold and enforce the policy if it was valid in its in- 
ception, and the policy was not procured or the assignment made as 
a contrivance to circumvent the law against betting, gaming and 
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wagering policies. It follows, therefore, that one may, with the con- 
sent of the insured, deal with a valid life policy as he could with any 
other chose in action, selling it, assigning it, disposing of it, and be- 
queathing it by will, and it has been well said that, if he could not 
do this life, policies would be deprived of a large share of their utility 
and value. 

Therefore, but.for the statutes which will hereafter be noticed, it 
cannot be doubted that during the life time of Huldah, the sole bene- 
ficiary named in the policy, she could have made a valid assignment 
of her interest therein to any person, and she could have disposed of 
her interest by will. It is true that her interest ceased at her death 
but, as shown above, the policy being valid in its inception continued 
valid in the hands of the person or persons who legally took her es- 
tate. It was a contract to run until Lester’s death. There was no 
provision in the policy that it should become void upon Huldah’s 
death before her husband, and such a result could not have been con- 
templated by the parties when they entered into the contract. The 
policy became more valuable as the years rolled by, and at the time 
of Huldah’s death had considerable pecuniary value, and I know of 
no principle of law applicable to the business of insurance which re- 


quires us to hold that her death destroyed such value. Death no 
_more destroyed such value than an absolute divorce would, and yet 
= it cannot be doubted that a policy held by a wife upon the life of her 


husband continues valid although her interest in his life has ceased 


= in consequence of a divorce. Bliss on Life Ins., § 30. When she 
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died intestate, therefore, this policy remaining a valid pecuniary ob- 
. ligation, her interest therein went where the other choses in action, 
if she had any, went. 

The general rule of the common law is that the husband may, dur- 
ing the joint lives, reduce his wife’s choses in action to possession, 
and thus appropriate them to his own use, or he may release them er 
assign them so as to bar the wife’s right of survivorship. Reeves 
Dom. Rel. (B. & B.’s Ed.,) 55, ete.; Clancey’s Hus. & Wife, 109, ete. 
Schuyler vs. Hoyle, 5 Johns. Ch., 196 ; Westervelt vs. Gregg, 12 N. 
Y., 202. But during the joint lives the husband cannot assign or re- 
lease, so as to bar the wife, surviving, her choses in action, payable 
after his death or upon contingencies or at times which do not come 
or happen until after his death. In such cases, however, his assign- 
ment is good as against the whole world, but his wife surviving. In 
White vs. Barbe, 1 Ves. & B., 406. The master of the rolls said that 
a husband can dispose of his wife’s property in expectancy against 
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every one but the wife surviving. All the choses of the wife not re- 
duced to possession during the joint lives, by the common law, passed 
to the husband upon her death—all without any exception—and 
there is no authority to the contrary ; and this is true whether such 
choses are then payable or are more reversionary or contingent in- 
terests payable at a future day or mere possibilities. He may then 
release them or take payment of them without administration, if 
he can get payment. Ransom vs. Nichols, 22 N. Y.,110. If ad- 
ministration is needed to reduce the choses to possession, he is en- 
titled to it, and if there are no debts the administration is solely 
for his benefit. If, after his wife’s death, the husband does not re- 
lease, assign or reduce to possession her choses in action during 
his lifetime, then after his death his personal representatives are 
entitled to administration upon them forthe benefit of his estate 
as part of his assets. Bishop on Mar. Women, § 177 ; Westervelt 
vs. Gregg, supra. 

Now to apply these principles to this case. The wife’s interest in 
this policy was a chose in action. At her death it passed to her hus- 
band. He then caused it to be assigned to his second wife, the de- 
fendant Mary L., and thus, within the meaning of the law, he re- 
duced it to possession. The assignment was valid as against him, 
and was therefore valid as against the whole world. The written as- 
signment is expressed to have been for value received, and in the ab- 
sence of proof to the contrary, must be assumed to have been, but 
whether it was for a valuable consideration or not, it was good as 
against him, and that is sufficient as the rights of a surviving wife are 
not in question. If the chose in action had been a note payable at 
his death, his assignment thereof would have been valid, and for pre- 
cisely the same reason his assigument of this policy was valid. 

There is no case which holds that a life policy for the benefit of the 
wife, her husband surviving, passes by the rules of the common law 
to her personal representatives for the benefit of her estate to the ex- 
clusion of her husband. On the contrary it was said by the chancel- 
lor, in Moehring vs. Mitchell, 7 Barb., ch. 264—affirmed in the Court 
of Appeals, 4 How., Pr. 292—that a policy upon the life of a husband 
for the benefit af the wife, in a case where the wife died first, and 
then the husband, passed like other choses of the wife to the person- 
al representatives of the husband. In that case the general rule as to 
the survivorship to the husband of the choses of the wife was applied 
to a policy of insurance taken by her upon his life. Even if it were 
true that upon the death of Huldah, this policy could remain valid 
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only in the hands of some person having an interest in the life in- 
sured, here it passed to her husband and then to his second wife, and 
both had an interest in the life insured. There is no question here 
of administration upon the estate of Huldah. As stated above, such 
administration would have been, if necessary, there being no debts 
owing by her, solely for the benefit of her husband, and as the money 
has been paid upon the policy, the sole question is as to the person 
or persons entitled thereto. 

The statutes of this State in respect to insurance upon lives of 
husbands for the benefit of wives must now be considered. The 
first is ch. 80 of the laws of 1840, section 1, of which made it lawful 
for a married woman to cause the life of her husband to be insured, 
and provided that in case she survived the husband the amount of 
the insurance should be payable to her, to and for her own use, free 
from the claims of the representatives of her husband or of any of 
his creditors, but that such exemption should not apply when the 
amount of premiums annually paid should exceed $300. 

Section 2 provided that in case of the death of the wife before the 
decease of her husband the amount of the insurance might be made 
payable after her death to her children for their use, and to their 
guardian if under age. It may be assumed that this policy was taken 
out under that act, and yet it will not aid these appellants. 

Section 1 secures the amount of insurance to the wife only in case 
she survives her husband. Here she did not survive her husband. 
There is nothing, therefore, in that section to take away his common 
law right in the amount insured as survivor. Section 2 conferred 
no right upon the children of Huldah because the amount of the in- 
surance was not, by the terms of the policy, made payable to them 
after her death. The statute does not make it payable to them after 
her death, but simply provides that it may be made payable to them. 
The subsequent amendments of this chapter make it more certain 
that this is the proper construction of section 2. The first amend- 
ment of the act of 1840 was by chap. 187 of the laws of 1858, but 
that amendment did not touch section 2, and, therefore, has no bear- 
ing upon the questions now under consideration. Section 2 was 
amended in 1862 by chap. 77, and was made to read as follows: 
“The amount of the insurance may be made payable in case of the 
death of the wife before the decease of her husband to his or to her 
children for their use as shall be provided in the policy of insurance, 
or to their guardian, if under age.” Under the section as thus 
amended, it is clear that the amount of the insurance cannot be 
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claimed by the children of either the wife or the husband, unless it 
is provided in the policy that it shall be payable to them. In 1866, 
by chap. 656, section 2 was again amended so as to read as follows : 

“The amount of insurance may be made payable, in case of the 
death of the wife before the period at which it became due, to her 
husband or to his, her or their children for their use as shall be pro- 
vided in the policy of insurance, and to their guardian if under age.” 
Here, again, it is provided that the policy must determine to whom 
of the persons named payment shall be made. In 1873, by chap. 
821, section 2 was again amended and the section, as amended, pro- 
vided that a married woman holding a policy for her benefit, or for 
the benefit of herself and her children, might surrender such policy 
to the company issuing the same in the same manner as any other 
policy ; and also provided that in case she had no issue she might 
dispose of such policy by will or by deed, which disposition should 
invest such person or persons to whom the policy had so been be- 
queathed or granted, and conveyed with the same rights in respect 
thereto as such married woman would have had in case she sur- 
vived the person cn whose life such policy was issued, and such leg- 
atee or grantee shoull have the same right to dispose of such pol- 
icy as herein conferred on such married woman. 

I can see nothing in all this legislation which gives countenance to 
the idea that by virtue of section 2, as enacted in 1840, the children 
of Huldah obtained any right in this policy, the insurance not hav- 
ing been made payable to them in any event. If it had been the 
intention of the law makers that the amount. should be absolutely 
payable to them in case of the death of their mother before the de- 
cease of her husband, they would have so provided in plain terms, 
as was done in Massachusetts, (Swan vs. Snow, 11 Allen, 224,) instead 
of providing that it might be made payable to them. 

There was nothing decided in Eadie vs. Slimmons, 26 N. Y., 9, in 
conflict with any views herein expressed. All that was decided there 
is that a policy of insurance to a married woman, made under the 
laws of 1840, for her benefit and that of her children in case of her 
death, could not be transferred so as to divest the interest of the 
wife or of her children. In that case the insurance was upon the life 
of the husband for the sole use of his wife, and in case of her death 
before him, for the use of her children. There was nothing in the stat- 
ute of 1840, which expressly prohibited the assignment of such a pol- 
icy, but it was held that it would be a violation of the spirit of that 
act to hold that a wife could sell or traffic with her polity as though 
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it, were realized personal property or an ordinary security for 
money. It is stated in the opinion of Judge Denio that that statute 
looks to a provision for a state of widowhood and for orphan child- 
ren, and so it does. It provides that a married man may effect an 
insurance upon his life for the benefit of his widow and also for the 
benefit of his children, but the provision need not be for both unless 
he chooses to make it so. When the learned judge said that “by 
the general rules of law a policy on the life of one sustaining only a 
domestic relationship to the insured, would become inoperative by 
the death of such insured in the lifetime of the cestue que vie,” he 
certainly fell into error as shown above, and it is clear that he did not 
feel certain of the proposition thus announced, because he followed 
it by this language: “or if it should be considered as existing for 
any purpose after that event, it would be for the benefit of the per- 
sonal representatives of the insured.” The latter alternative is suffi- 
ciently correct. He says the personal representatives of the insured, 
not the children. The husband in the event stated would be en- 
titled to administration and would thus become the sole representa- 
tive of his wife, and as shown above, the administration |would be 
solely for his benefit in the absence of debts of the wife, and under 
such circumstances he could release, assign or discharge a policy 
without administration. In Barry vs. Eq. Life Assurance Society, 59 
N. Y., 587, the insurance was again for the benefit of the wife and 
in case of her death before her husband for the benefit of her child- 
ren, and the decision in the case of Eadie vs. Slimmons, was simply 
re-affirmed. 

It is said, however, that because the wife could not assign this 
policy, and because the husband could not control it during her life- 
time in consequence of the statute of 1840, therefore the common 
law right of survivorship to the husband was also destroyed. It is 
difficult to see how this conclusion follows. The statute went so far 
and limited the right of the husband during her life, but it went no 
farther. When Huldah died the statute ceased to operate upon the 
policy and then the common law right of the husband became oper- 
ative. Iknow of no principle, and there certainly isno authority hold- 
ing that the husband must have the right to dispose of his wife’s choses 
in action during her life in order to reduce them to possession or 
control them after her death. (Ransom vs. Nichols, supra,) So far 
as the statute interfered with his common law right in reference to 
this policy it was gone. In all other respects his common law 
rights remained. 
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Lester took out this policy and paid the premiums thereon for 
about eleven years to make a provision for his first wife in case she 
survived him. He then continued the insurance after his second 
marriage, and paid the premiums for about seventeen years for the 
purpose of making a provision for his second wife in case she sur- 
vived him. That there are no rules of law which require that that 
purpose shall fail and that the money paid upon the policy shall be 
distributed to the adult children of the first wife to the exclusion 
of the second wife and her minor child, I think I have sufficiently 
shown. 

The judgment should, therefore, be affirmed with costs. 

“ Forcer, Ch. J., ANprews and Fivcu, J. J., concur. Danrortn, J., 
reads for reversal. Mutter, J., concurs.” 


COURT OF APPEALS OF NEW YORK. 


WILLIAM GRAHAM, Appellant, \ 
Us. 


FIREMENS’ INS. CO., Respondent.* 


Where the policy provided that the application should be considered a part of 
the contract and a warranty, and that any false representations or any 
omission to make known any fact material to the risk, or any misrepresent- 
ation whatever, either in the written application or otherwise, should ren- 
der it void. 

Held, that any misrepresentation was a warranty and was fatal to recovery, 
whether material or not. 

Held, that an oral misrepresentation as to a present fact of ownership, was 
within the policy. 

A statement that the property was owned by M., the widow of J., and was 
going to be kept by her as a first-class hotel, whereas M. was ar infant 
child, and the widow of J. did not keep the hotel, was a material misrepre- 
sentation when responsive to an inquiry. The case is distinguishable from 
those where the statement is not responsive, and is not in fact a warranty, 
though made so by the policy. 


* Decision rendered November 22, 1881. 
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The rule that the materiality must be submitted to the jury, does not apply 
where there is an express stipulation as to misrepresentations, and it is 
manifest that they might have influenced the acceptance of the risk. 

Where the defendant insists that there is no valid claim from the start, there 
is no waiver of forfeiture. 

A policy issued originally through misrepresentations as to the owner, is not 
saved from forfeiture by the mortgagee clause providing that it shall not be 
invalidated by any act of the owner as to the mortgagee. 

Judgment affirmed. 


James ©. Croyp, for Appellant. 
D. B. Hoxtz, for Respondent. 


Miter, J. 

The first condition in each of the policies of insurance upon which 
this action was brought, provides that if any application, etc., is 
referred to in the policy it “shall be considered a part of this con- 
tract and a warranty by the assured.” It is then stated that if any 
false representation by the assured of the condition, etc., of the prop- 
erty shall be made or any omission to make known any fact mate- 
rial to the risk, etc., “ or any over-valuation or any misrepresentation 
whatever, either in the written application or otherwise,” and after . 
enumerating other things, concludes that, “then, and in every such 
case this policy shall be void.” The evident meaning and purpose of 
the concluding clause is that if any of the conditions named are vio- 
lated, the policy shall be avoided. The judge upon the trial held 
that the provision touching any misrepresentation was a warranty 
which prevented a recovery, and directed a verdict in favor of the 
defendant, and the plaintiff's counsel excepted to the ruling. It is 
claimed by the appellant’s counsel that this was error for the rea- 
son—first, that the statement insisted upon as a ground for forfeit- 
ure was a misrepresentation, and if untrue must be shown to be ma- 
terial to avoid the policy. Second. Whether material or not, was a 
question for the jury. We think that the position taken cannot be 
upheld, and that the true interpretation of the policy is that it is 
void in case of any misrepresentation whatever in reference to the 
particulars which are enumerated. The concluding clause specifies 
quite distinctly what should be the result of a violation of any of the 
conditions named and giving full force and effect to the phraseo- 
logy employed, it cannot be questioned that any misrepresentation 
whatever avoided the policy. While it may well be that a misrep- 
resentation of a matter which does not affect the risk and is not ma- 
terial in some cases as is claimed, will not avoid the policy, and 
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whether it is material is a question for the jury, such rule has, we 
think, no application where, by the terms of the policy, misrepresen- 
tations are converted into warranties by a stipulation that an untrue 
answer will avoid the policy. May on Insurance, 104, § 195. If it is 
stipulated that if there is any misrepresentation whatever the con- 
tract should be void, it is of no importance whether it is a warranty 
or a representation. The materiality is contracted for and under the 
rule as to warranties, is not a subject of consideration. A condition 
in a policy that if a building stands on leased ground, that fact must 
“be specially represented to the company and expressed in the policy 
is ordinarily considered as a warranty that the building did not 
stand on leased ground, and the truth of that warranty becomes a 
condition precedent to any liability of the insurer. Van Schaick vs. 
Niagara Fire Ins. Co., 68 N. Y., 439. So also a provision that if the 
insured suffer any judgment or decree as a lien to pass against him, 
it is a warranty. Egan vs. M. Ins. Co., 5 Den., 326. 

In Anderson vs. Fitzgerald, 4 House of Lords’ cases, 484, false an- 
swers were made t& questions contained in the proposal for life in- 
surance, and it was agreed that the particulars mentioned in the pro- 
posal should constitute the basis of the contract. Several things 
were also mentioned that the insured warranted, but nothing was 
said about false answers. The policy also contained a provision that 
if anything warranted should not be true, or if any circumstance 
material to the insurance shall not be truly stated or shall have been 
misrepresented or concealed, or any false statement made to the 
company in or about the obtaining or effecting the insurance it 
should be void. It was held that this prohibited every false state- 
ment whatever, whether in matters actually material or immaterial, 
and leaves no room for dispute whether the particular matter to 
which it related was material or not, leaving for the company to de- 
termine for itself what matters it deemed material and what not, and 
that it was error to leave to the jury the question whether the rep- 
resentation was material or false, the question being as to the truth 
and not the materiality of the representation. New cases establish 
the principle that where the provisions of the contract explicitly de- 
clare that it shall be void in case of misrepresentation, and certain 
conditions which are enumerated are not performed, the truth and 
not the materiality of the misrepresentations is the real question. 

We have been referred to some authorities by the counsel for the 
appellant which are claimed to hold adversely to the doctrine laid 
down in the cases already cited, but we think they are not analogous. 
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In Owens vs. Holland Purchase Ins. Co., 56 N. Y., 568, the applica- 
tion for insurance contained a valuation of the lands and buildings 
which was excessive, and which contained a covenant that the “ val- 
uation, description and survey is true and correct and that they are 
submitted as his warranty and the basis of the desired insurance.” 
The policy in referring to the application stated that the insurance 
was on “the following property as described in application.” It was 
held that this only adopted that portion of the application describ- 
ing the property, and that there was no warranty as to the value. 
The rule is also laid down that when parts of the application are not 
adopted and made the basis of the contract so as to constitute war- 
ranties they are to be treated as representations, not prejudicing the 
rights of the insured, unless they are material to the risk, are untrue 
and were not made in good faith. This rule must be considered in 
reference to the facts presented in the case cited and cannot be re- 
garded as adverse to the rule laid down in the cases to which we 
have referred. The case cited from the Massachusetts Reports, 6 
Cush., 47, does not present a state of facts so precisely similar as to 
render it directly in point, but even if it were otherwise, cannot con- 
troi the adjudications in this State. Although the misrepresentation 
as to the ownership of the property was oral, it was nevertheless 
within the rule that such a representation as to a present fact as to 
the title, situation, use or condition of the property material to the 
risk may be shown to avoid the contract. Wood on Insurance, sec- 
tion 212, p. 415 ; Alston vs, Mechanics’ Ins. Co., 4 Hill, 329, reversing 
1 Hill, 510. 

This limitation, however, relates to a misrepresentation where 
there is no warranty. But where there is a warranty in the policy 
covering “any misrepresentation, whatever, either in the written ap- 
plication or otherwise,” the materiality of the representation is not. 
usually controlling. Even if it be assumed that the materiality of 
the misrepresentation actually made is important, we think it is suf- 
ficiently established that the statement made as to the ownership of 
the property was material and that the misrepresentation, if untrue, 
was such a violation of the terms of the policy as rendered it void. 
A distinct inquiry was made at the time as to the ownership of the 
property of the plaintiffs agent and a direct and positive answer 
given. It was stated by the agent when the application for the first 
policy was made, that Mrs. Catherine E. Jack, the widow of Captain 
Jack, of Brooklyn, was the owner and that she was going to keep a 
first-class hotel upon the premises. When the second policy was ap- 
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plied for, it was represented that there was a mistake in giving the 
name, and that it should be Margaret, instead of Catharine, in the 
first policy, and the same was altered and the same representation 
was made again that the party was the widow of Captain Jack. 
These statements were untrue, and the evidence showed that Mar- 
garet E. Jack was not an adult, but an infant child three years of 
age, and that the widow of Captain Jack did not keep the hotel. 
The representations were also believed by the defendant’s agent, and 
upon the faith of them the policies were issued. The inquiry made 
evinces that it was material and it is evident that it was important to 
the underwriter to know the person who owned the property and 
who was to keep the hotel and conduct the business, whether it was 
one well known or otherwise, an adult who would be likely to exer- 
cise proper care over the same, or an infant who would be unable to 
do so, and who, as the evidence shows in this case, had no general 
guardian to protect her rights. The insurer has a right to know to 
what extent the insured has the ability to protect or an interest in 
protecting against the perils insured against. Savage vs. Howard 
Ins. Co., 52 N. Y., 502, 504. And in a case like this when a specific 
inquiry is made the question of the materiality of the statement in 
respect to the risk is settled by the parties as a matter of contract. 
A broad distinction exists whether the statement is made in answer 
to inquiries or otherwise. In the one case the answers are made 
material by the act of the assured, whether they are in fact or not, 
while in the other case even though the statements are made a part 
of the policy, they are not efficacious as warranties although material 
in fact. Wood on F. Ins.. § 214, p. 422. This is especially the case 
when the inquiry calls upon the party to communicate the nature of 
his interest in the property, and he is bound to answer accurately 
and at his peril. Shoemaker vs. Glens Falls Ins. Co., 60 Barb., 84 ; 
Birmingham vs. Empire Ins. Co., 42 Barb., 457 ; Davenport vs. N. E. 
F. Ins. Co., 6 Cush., 340 ; Wood on Fire Ins., § 216, 218; Burrith vs. 
Saratoga Ins. Co., 5 Hill, 188. The cases which hold that the mate- 
riality of a misrepresentation should be submitted to a jury are dis- 
tinguishable and do not apply where there is an express stipulation 
as to misrepresentation and it is manifestly plain, as in the case at 
bar, that it might have affected the underwriter in taking the risk, 
had all the facts been disclosed. See Anderson vs. Fitzgerald, supra. 
In the case at bar it was undisputed that an infant of tender years 
could not and was not bound by reason of this disability to perform 
the various conditions and provisions of the contract, and that the 
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inability to do so might have been a serious objection had it been 
known to the underwriter. When the fact as to the materiality is 
not in dispute as is clearly the case here, the question is for the 
court and not for the jury. Wood on F. Ins., §177; Appleby vs. 
Astor F. Ins. 54 N. Y., 253 ; Leitch vs. Atlantic F. Ins. Co., 66 N. 
¥., 100 ; Savage vs. Howard Fire Ins. Co., 52 N. Y., 502. The ques- 
tion as to a waiver of the right to claim a forfeiture is fully con- 
sidered in the opinion of the General Term. ‘The defendant has 
insisted there was no valid claim from the time it was presented and 
has not waived its right to defend on the ground that the policy was 
void. Titus vs. Glens Falls Ins. Co., 81 N. Y., 410, is not analogous 
and no case is cited which holds that there was a waiver under circu- 
mstances like those now presented to our consideration. 

The claim that the condition of the policy in question has no relev- 
ancy when the special mortgage clause attached to the policy is con- 
sidered and that the plaintiff was relieved thereby from such condi- 
tion, and that it superseded the same is not, we think, well founded. 
This clause provides that the interest of the mortgagee shall not be 
invalidated by any act or neglect of the mortgagee or owner of the 
property, and it clearly contemplated a case where the owner could 
act or could neglect, and not a case where the policy was issued in 
the name of an infant who, by reason of its incapacity, could not fur- 
nish any protection to the company whatever. A policy issued by 
misrepresentation as to the owner cannot fairly be considered as em- 
braced within the meaning of the clause referred to, or that this can 
be regarded of itself as an act or neglect within the terms of the 
policy. The authorities cited by the appellant’s counsel to sustain a 
different position do not apply to the facts here presented. We 
think that there was no erroneous ruling as to evidence which could 
affect the result, and the judgment should be affirmed. 

All concur. 
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MECHANICS’ AND WORKINGMENS’ BUILDING 
AND LOAN ASOCIATION, j 
) 


Us. 
MILLVILLE MUTUAL MARINE & FIRE INS. Co. 


One Heminway wrote for the assured and delivered to {him a policy of insur- 
ance upon which was endorsed, ‘‘ D. C. Heminway, agent.” 

The policy contained no limitation upon the agent’s authority, and no intima- 
tion was given to the insured of the existence of any restriction. 

Held, that H. is to be regarded as the general agent of the company so far as to 
bind it for any act by him done within the apparent range of his employ- 
ment. 

Held, that the policy-holder cannot be affected by any limitation existing upon 
the agent’s authority not communicated to him. 

Held, that the agent had power on behalf of the feompany to receive notice of 
sale and conveyance of the property insured to waive the condition of the 
policy and assent to the alienation. 

Held, that if the agent used such language to the assured as reasonably led him 
to believe that the life of his policy would be secure without any further 
act on his part, the defendant company cannot take advantage of an omis- 
sion on his part thereby induced to work a forfeiture of the contract of in- 
surance. 


Joun F. Jorg, Esg., fur Plaintiff. 
James H. Nixon, Esg., for Defendant. 


Van Sycket, J. 
The plaintiff held the policy of insurance in this case as collateral 
security for a mortgage debt, and instituted this suit to recover loss 
by fire. The property was insured in the name of George H. Stin- 
son, the then owner. After the assignment of the policy to the plain- 
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tiff, Stinson decided to convey the property to his wife, and to effect 
his purpose, made a conveyance of the premises to Winslow Beynor, 
who thereupon conveyed to the wife. The defense is that this con- 
veyance was made without the consent or approval of the defendant 
company, and without any assignment of the policy approved and 
consented to by the defendant within thirty days after the alienation 
or at any time. 

It is conceded that by the express terms of the policy, a change in 
the title of the insured premises without the consent of the insurer 
makes the policy void. The question in the case is whether notice 
of alienation was given to the company, and whether they assented 
to it or waived the condition of the policy in this respect ? 

The case turns upon the authority with which the company’s agent 
shall be held to be invested. 

A special agency strictly exists where authority is given to do a 
single act or designated specific acts. 

A general agency arises where there is a grant of power to do all 
acts connected with a particular branch of business or a general au- 
thority in regard to a particular transaction. 

A general authority may arise from a general employment in a 
specific capacity. The rule is well stated in Story on Agency, p, 19, 
thus : 

“On the other hand, (although this is not the ordinary commer- 
cial sense,) a person is sometimes said to be a special agent, whose 
authority, although it extends to do acts generally in a particular 
business or employment, is yet qual#ed and restrained by limita- 
tions, conditions and instructions of a special nature. In such a 
case the agent is deemed, as to persons dealing with him in ignor- 
ance of such special limitations to be a general agent, although as 
between himself and his principal, he may be deemed a special 
agent. In short, the true distinction (as generally recognized,) be- 
tween a general and special agent, (or as he is sometimes called, a 
particular agent,) is this: a general agency does not import an un- 
qualified authority, but that which is derived from a multitude of in- 
stances, or in the general course of an employment or business, 
whereas a special agency is confined to an individual transaction.” 

Such general authority enables the agent to bind the principal 
without orders in dealing with those who, acting in good faith, have 
no notice of the want of lawful power in the agent. One who en- 
trusts authority to another is bound by all that is done by the 
agent within the scope of his apparent power and cannot screen 





72 Report of Decisions. [Jan., 


himself from the consequences thereof upon the ground that no au- 
thority was given to do the particular act. 

If a person is in fact, or apparently, a general agent of the com- 
pany, he stands in the place of the company to the assured, and, in 
the absence of any limitation of his power, made known to the as- 
sured any act done by him within the apparent range of his em- 
ployment before or after the contract is entered into is binding on 
the principal. Mr. Wood in his his work on Fire Insurance, sec. 392, 
forcibly remarks : “It would be disastrous to commercial as well as 
other interests, if a person by acting through the agency of another, 
could shield himself from liability for such person’s acts, ad libitum. 
Fortunately no such rule exists, and he who entrusts authority to an- 
other in whatever department of business, is bound by all that is 
done by his agent within the scope of his apparent power, and can- 
not screen himself from the consequences thereof upon the ground 
that no authority in fact was given him to do the particular act un- 
less the act was clearly in excess of his apparent authority, or was 
done under such circumstances as put the person dealing with him 
upon inquiry as to the agent’s real authority.” 

The diversity in the cases, which it will be futile to attempt to ree- 
oncile, arises not in the comprehension of what is the true rule, but 
from the application of it to particular circumstances. 

In this case, D. C. Heminway, who was the company’s agent at 
Newfield, in this State, wrote the policy and delivered it to Stinson. 

Upon the policy when delivered was this endorsement : 

“D. C. Heminway, agent,” the word “agent ” being printed on the 
form. 

The policy itself contained no notice that there was any limitation 
upon the power of the agent, and there was no evidence to charge 
the insured with knowledge of any restriction. 

Under such circumstances with what authority will the law pre- 
sume the agent was invested ? 

The true answer to this inquiry will correctly solve this contro- 
versy. 

He must either be treated as a special agent, or as a general agent 
in the sense in which that term has hereinbefore been defined. 

There is no middle ground to stand upon. If it is deemed to bea 
special agency, then it was the duty of the insured to acquaint him- 
self with the limitations by which the power of the agent was cir- 
cumscribed before he dealt with him. This would render insurance 
through an agency wholly delusive and prove a mere snare to the 
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unwary ; for even the right to deliver the policy might be hampered 
with secret instructions. The company said to the insured, “ this is 
my agent, you may deal with him as such,” not intimating that there 
was any qualification of or restraint upon his power. Being held 
out as an agent without the expression of any limitation, public pol- 
icy and good faith unite in requiring that general authority shall be 
ascribed to him as the defendant’s representative. 

In Insurance Company vs. Wilkinson, 13 Wall., 234, Mr. Justice 
Miller says in speaking of insurance agents : 

“The agents are stimulated by letters and instructions to activity 
in procuring contracts, and the party who in this manner is induced 
to take out a policy, rarely sees or knows anything about the com- 
pany or its officers by whom it is issued, but looks to and relies upon 
the agent who has persuaded him to effect insurance as the full and 
complete representative of the company in all that is said or done in 
making the contract. Has he not aright soto regard him? The 
powers of the agent are, prima facie, co-extensive with the business 
entrusted to his care, and will not be narrowed by limitations not 
communicated to the persons with whom he deals.” That the au- 
thority of the agent will be assumed to be general in all matters re- 
lating to the effecting of the insurance was maintained by Justice 
Sharswood in Mentz vs. Lancaster Fire Ins. Co., 79 Penn. St., 476, a 
case which is cited with approbation by Chancellor Runyon in 
Combs vs. Shrewsbury Ins. Co., (opinion November, 1881.) This is 
simply another form of expressing the idea that an agent shall be 
presumed to have the power with which he is apparently clothed ; 
that the principal shall not be permitted to say to the public in a 
general way without any qualification, “this is my agent,” and at 
the same time charge one, who at a remote point deals with him in 
that capacity, with the duty of first ascertaining the precise limit of 
his authority. 

In Merserau vs. Phoenix Mutual Life Ins. Co., 66 N. Y., 274, Justice 
Allen says: “The rule is well expressed in Insurance Company vs. 
Wilkinson, 13 Wall., 222, and Miller vs. Phoenix Insurance Company, 
27 Iowa, 203. Insurance companies doing business by agencies at a 
distance from their principal place of business are responsible for 
the acts of the agent within the general scope of the business en- 
trusted to his care, and no limitations of his authority will be bind- 
ing on parties with whom he deals which are not brought to their 
knowledge. It is upon and within this general principle that insur. 
ance companies have been held bound by the acts of their agents in 
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dispensing with or varying the terms and conditions of their policies 
of insurance.” 

In that case the authority of the agent was held to be circum- 
scribed only because the policy itself contained an express limitation 
of his power. That in the view of this court the power will be re- 
garded as general in the absence of express limitations in the pol- 
icy, or of notice to the assured of the existence of a restriction may 
be inferred from the case of Catoir vs. American Ins. Co., 4 Vr., 487 
There, Mr. Justice Bedle in delivering the opinion of the court, de- 
nied the right of the agent to dispense with a condition in the pol- 
icy exclusively for the reason that the policy contained an express 
limitation of authority. 

Heminway must therefore be considered the general agent of the 
defendant company, invested with the right to exercise a power com- 
mensurate with the business apparently entrusted to his care. 

That such an agent may assent to alienation and waive conditions 
on behalf of an insurance company is established by numerous au- 
thorities. Woodbury Savings Bank vs. Charter Oak Ins. Co., 31 
Conn., 517; Dayton Ins. Co. vs. Kelly, 24 Ohio St., 345 ; Goit vs. 
National Ins. Co., 25 Barb., 189 ; Sheldon vs. Atlantic Ins. Co., 26 
N. Y., 460 ; Bodine vs. Exchange Fire Ins. Co., 51 N. Y., 117 ; Mer- 
serau vs. Phoenix Mutual Ins. Co., 66 N. Y., 274; Durar vs. Hudson 
County Mutual, 4 Zab., 171 ; Shearman vs. Niagara Ins. Co., 46 N. 
Y., 526 ; Wood on Fire Ins., p. 391 and 393. 

It was within the power of the agent in this case under the appar- 
ent authority entrusted to him to waive the conditions of the con 
tract, to receive notice of the alienation and assent to it on behalf 
of the principal. 

The question remains whether there was evidence from which the 
jury might lawfully find such waiver. 

Heminway testified that inquiry was made whether it was not ne- 
cessary to notify the company of the change in the title, and Stinson 
then asked him if he would attend to the business, and he said he 
would attend to it, and it would be all right. The conveyance of the 
property to the wife had been previously executed under the direc- 
tion of Heminway. 

Another witness testified that after the transfer of title, Stinson 
asked Heminway if he was the agent of the company, and he replied 
that he was ; Stinson then asked him if he would notify the company 
of the transfer, and he said, “I will attend to it and it will be all 
right.” Heminway having power not only to receive notice of alien- 
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ation, but also to waive the condition of the policy on behalf of the 
company ; this conversation must be treated as if it had been ad- 
dressed by the insured to the board of directors, and the replies of 
the agent as the replies of the directors to the insured. In this as- 
pect of the case it is manifest that the insured was justified in draw- 
ing the inference that nothing more was necessary to be done on 
his part to continue the life of the policy. 

Until notice was given to him to do some further act, he had a 
right to rest securely upon the agent’s assurance. The company 
cannot thus lull their policy-holder into a false security, and take ad- 
vantage of an omission on his part, thereby induced to work a for- 
feiture of their contract. 

The trial judge submitted the case to the jury with proper instruc- 
tions upon these questions of law. The judgment below should be 
affirmed. 


SUPREME COURT OF IOWA. 


Appeal from Linn Circuit Court. 


Us. 


OTTERBEIN ) 
) 


IOWA STATE_ INS. oo») 


Where an insurance company has the right to accept or reject applications for 
insurance taken by its agents, and exercises its option by rejecting an 
application so taken before a loss occurs, it is not liable for a loss occurring 
after such rejection, and the fact that the money paid and note given for 
the premium were at the time of the loss still in the hands of the agent, 
with the view of endeavoring to get the company to reconsider its action, 
as in this case, can make no difference. 


* Opinion filed December 9, 1881. From Northwestern Reporter. = 
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This is an action in chancery, asking for a specific performance of 
a contract totissue a policy of insurance, and to recover thereon the 
value of the property covered by the contract, which has been de- 
stroyed by fire. There was a trial upon the merits and a decree 
entered dismissing plaintiff's petition, from which he appeals. 


C. J. Deacon, for Appellant. 
Crate & Cowier, for Appellee. 


Beck, J. 
I. The plaintiff alleges in his petition that he made application to 
defendant through its general agent for insurance upon a house, a 
stock of goods, and other property, and, at the same time, paid to the 
agent a part of the premium, receiving from him a receipt in the 
following words : 


Incorporated 1855. Oldest company in the State. 
$12.00 Cepar Rapips, November 24, 1879. 
Received of Philip Otterbein, Esq., twelve dollars, being the cash 
premium of 5 per cent on application for insurance in the Iowa 
State Insurance Company at Keokuk, Iowa, which amount is a part 
of the premium for the first year. Also 50 cents policy and survey 
fee. Curtis Wetts, General Agent. 


It is further alleged that defendant accepted the plaintiffs applica- 
tion, and thereby became bound to issue to him a policy, which it 
has failed and refused to do. It is also shown that, about two months 
and a half after the application was made, plaintiff's property was 
destroyed by fire. The relief claimed is that defendant may be re- 
quired to specifically perform its contract to issue the policy, and 
that judgment be rendered for the value of the property destroyed, 
which is fully covered by the amount insured thereon under the con- 
tract relied upon by the plaintiff. The answer admits that plaintiff 
made the application for insurance, accompanied by his note for the 
premium, which were sent to defendant, but that the application was 
rejected for the reason that the premium named therein was insuffi- 
cient, and thereupon the application and note for the premium were 
returned to the agent, and plaintiff's note and the money paid by 
plaintiff were tendered back to him. Other allegations of the plead- 
ings need not be here recited. 

II. We need not inquire whether the application and the payment 
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of a part of the premium and other facts of the case created a con- 
tract of insurance, but for the purpose of the case we may concede 
that they did. But if such contract existed we are very clear that it 
was subject to be annulled upon the rejection of the application. The 
evidence leads to this conclusion. The agent was not authorized to 
issue policies, and the assured made the application with the under-* 
standing that it was to be sent to the defendant for acceptance or 
rejection. 

The testimony shows that the application was rejected by de- 
fendant, and, together with the premium note, was returned to the 
agent, who received them from plaintiff. The part of the premium 
paid was not sent to defendant, but retained by the agent. The 
plaintiff was informed by the agent that the risk was rejected, and 
that it would not be taken by defendant except at a higher rate of 
premium, which plaintiff refused to pay. Thereupon conversation 
was had between the agent and plaintiff in regard to placing the risk 
in another company, and the defendant, in his testimony, declares 
that the agent informed him he would bring the matter again before 
the directors of defendant. Whatever may have been the under- 
standing between plaintiff and the agent, certain it is that the plain- 
tiff knew that defendant had declined the risk except at a higher rate 
of premium, which plaintiff refused to pay. 

III. The plaintiff insists that the risk was not cancelled — defend- 
ant because the premium note and premium paid by plaintiff were 
not returned, or a tender thereof made to him. The testimony leads 
us to the conclusion that plaintiff not only knew the defendant had 
rejected the risk, but acquiesced therein. He admits that he under- 
stood the agent proposed to send back the application to the defend- 
ant, and for this reason the note and premium were not given to 
him. He knew that defendant was authorized to decline the risk, 
and that after it was rejected he could have no claim against defend- 
ant upon the contract. 

Defendant having exercised its right to reject the risk, the law will 
not hold it bound because the agent and the assured united in an 
attempt to induce it to reconsider its action and to issue the policy. 
Surely the agent and plaintiff could not by such an arrangement, or 
any other, annual the action of the defendant rejecting the risk. The 
agent possessed no power to do such a thing, and, of course, plaintiff 
had no authority to nullify the defendant’s rejection of the risk. 
The application having been rejected, defendant’s contract, if one ex- 
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isted, was terminated. Any other view of the case would deprive 
defendant of the right to reject risks, and subject it to such unauthor- 
ized contracts as the agent and assured might enter into. The reten- 
tion of the premium note, and of the part of the premium paid by 
the agent, was under the arrangement that the subject was to be 
again brought before the directors of defendant, to which plaintiff 
assented. It cannot be claimed that defendant continued to be 
bound by its contract, on the ground that the premium and note had 
not been tendered or returned to plaintiff. By the arrangement with 
the agent just stated, plaintiff waived the tender and return of the 
premium. 

These views, which are very satisfactory to our minds, dispose of 
the case, and render unnecessary the consideration of the doctrines 
advocated by defendant’s counsel, and supported by many authori- 
ties in an able argument. These doctrines are not in conflict with 
our conclusions. They are not applicable to the case in the view we 
take of it. Affirmed. 
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SUPREME COURT OF MISSISSIPPI. 


Error to Circuit Court of Warren County. 


PIEDMONT & ARLINGTON LIFE 
INS. CO. 


Us 
EDWARD W. WALLIN, Apw’r.* 


A deposit made by a foreign insurance company under the statutes of Missis- 
sippi for the protection of its policy-holders in that State, is not subject to 
garnishment, to subject it to the payment of a policy taken out in another 
State through an agent there, by a citizen of Mississippi. 

Judgment reversed. 


Suetron & CrurcHER, Vicksburg, Miss., or Plaintiff in Error. 
5 
Prrman, Pirman & SmitH, Vicksburg, Miss., or Defendant in Error. 
? 5 


Cuatmers, Ch. J. 

Plaintiff's intestate in his life time, a citizen of Vicksburg, insured 
his life in the Piedmont & Arlington Insurance Company, through an 
agent of said company, residing and doing business in the city of New’ 
Orleans. The insurance company is a foreign corporation, chartered 
by and having its principal place of business in the State of Virginia. 
Previous to the issuance of the policy sued on, the corporation had 
appointed its local agents in this State and complied with all the re- 
quirements of our statute with regard to foreign insurance companies 
desiring to do business here, including the deposit with the State 
Treasurer, of the necessary securities for the indemnification of its 
policy holders. The object of this suit is by garnishment of the State 
Treasurer to reach these securities, and subject them to the payment 

* Opinion delivered November 29, 1880. To appear in 58 Mississippi Reports. 
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of the policy taken out in New Orleans. We do not think it can be 
maintained. The manifest object of Article VIII of chapter 55 of Re- 
vised Code of 1871, seems to be to organize a scheme, by which for- 
eign insurance companies seeking to do business in this State, shal 
appoint their local agents here in the mode prescribed by the statute 
and protect the policies issued to our citizens by these agents 
by making with the State Treasurer, a deposit of securities to 
meet the losses on such policies. It thus makes them quasi-home 
companies as to the business done here, and it is this business and 
those of our citizens, availing themselves of the scheme devised, who 
are protected by the deposits. If a citizen of the State, passing by 
this provision organized for his benefit, chooses to go elsewhere and 
effect his insurance, he must be considered as electing to look rather 
to the general assets of the company, than to the special fund held 
here for the benefit of the home business. 

Section 1,080 of the Code of 1880, in plain terms declares that the 
securities deposited shall be applied to “all losses incurred on any 
policy issued by said company ih this State to any of its citizens.” 
This we think only makes plain what was less clearly expressed in the 
Code of 1871. 

Judgment reversed and attachment quashed. 





